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STATEMENT OF QUESTION PRESENTED 
In the opinion of the appellant the question is: 


Whether, under the pleadings and stipulated facts, at 
the moment the fatal accident occurred the equipment and 
employees of appellees were engaged in unloading steel 
beams from the truck of the Park Transfer Company, 
within the meaning of the coverage provision of appel- 
lant’s standard automobile liability insurance policy de- 
fining the insured use of said truck as including the ‘‘load- 
ing and unloading thereof’’, and were not engaged at 
that moment in the general business of the steel construc- 
tion subcontractor and building the bridge structure. 


INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
SraTEMENT oF Pornts 


ARGUMENT 


I. Under the provisions of appellant’s standard 
automobile policy, the coverage extended for use 
of the truck for ‘‘unloading’’ must be construed 
in accordance with the intention of the parties 
to the insurance contract 


. While the legal questions presented are of first 
impression in the District of Columbia, under the 
numerous authorities elsewhere ‘‘ynloading”? had 
ceased at the moment the fatal accident occurred 


1. Under the ‘‘Coming to Rest’’ doctrine, ‘‘un- 


loading’’ had ceased 


2. Likewise, under the ‘‘Completed Operations’’ 
doctrine ‘‘unloading’’ had ceased 


. At the moment the fatal accident occurred, there 
was a direct causal relationship between the acci- 
dent and the use being made of the cranes for 
building purposes and at that time the truck was 
not involved 


IV. Under the facts of these cases, the fatal accident 
did not occur by reason of any use of the truck 
for ‘‘unloading’’ 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
The actions in the United States District Court for the 
District of Columbia were instituted under the provisions 
of the Federal Declaratory Judgment Act, as amended (28 
U.S.C.A. §§ 2201, 2202). The cases were consolidated for 
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trial and a final judgment entered by the District Court 
May 20, 1957. Jurisdiction of this Court is founded upon 
the provisions of Title 28, Section 1291, United States 
Code. 


STATEMENT OF THE CASE 


Hach of the appellees filed a complaint in the United 
States District Court for the District of Columbia (Old 
Dominion Hoisting Service, Joint App. 1-3; Kemp-Smith 
Company, Joint App. 4-6) seeking a declaratory judg- 
ment against the appellant declaring that appellant was 
under a duty to defend another civil action pending in the 
District Court (Civil Action No. 1006-55) on behalf of 
each of the appellees respectively, under the provisions 
of a policy of insurance issued by the appellant on a 
motor truck owned by Park Transfer Company. The 
appellant answered each of these complaints (Joint App. 
7-10) and the case came on for trial before Judge Henry 
A. Schweinhaut, sitting without a jury, upon a stipulation 
of facts which is set forth in full in the joint appendix 
starting on page 18 and continuing through page 21. 


Reference should, of course, be made to the stipulation 
of facts for a full and complete statement of the case, but 
in material part the facts contained in these pleadings 
and the stipulation may be summarized as follows: 


Prior to August 24, 1954, appellant issued a policy of 
automobile liability insurance to Park Transfer Company, © 
a corporation engaged in the general trucking and hauling 
business in the District of Columbia, which policy was in 
full force and effect on August 24, 1954, and which in- 
sured, among other vehicles therein described, the motor 
truck hereinafter referred to. The original policy of in- 
surance was introduced as an exhibit in the District Court 
and is included in the record on appeal. Among other 
things, said policy affords insurance protection to Park 
Transfer Company against liability for claims arising out 
of the ownership, maintenance or use of the insured ve- 





3 


hicles, and ‘‘use’’ of the vehicles ‘‘includes the loading 
and unloading thereof’’. It further contained an omnibus 
clause defining the word ‘‘insured’’ to include ‘‘any per- 
son while using the automobile or any person or organ- 
ization legally responsible for the use thereof, provided 
the actual use of the automobile is by the named insured 
or with their permission’’. 


On August 24, 1954, Heron Todd Steel Construction 
Company was engaged as a subcontractor for the steel 
work in the construction of a bridge or underpass at or 
near the intersection of Benning Road and Kenilworth 
Avenue, N. E. in the District of Columbia. A part of the 
work to be performed by Heron Todd required the in- 
stallation in the bed of the new bridge structure of seven 
steel beams. Heron Todd had hired two cranes to assist 
in this construction work, one crane from appellee Old 
Dominion Hoisting Service with a sixty foot boom and the 
other from appellee Kemp-Smith with a thirty-foot boom, 
both cranes to be operated on the job by employees of 
each appellee respectively. On the date in question, Au- 
gust 24, a load of steel beams to be used to construct the 
bed of the bridge was delivered to the construction site 
by a motor truck owned by Park Transfer Company, op- 
erated by the latter’s employee. Hach of these beams 
was between sixty and seventy feet long and weighed 
approximately seven tons each. This truck was parked 
by its driver near the Old Dominion crane. The Old 
Dominion crane lifted the first beam from the truck by 
means of a steel cable which had a loop or eye at each 
end. The cable was placed around the middle of the 
beam. One loop or eye was then passed through the 
other forming a halter or noose around the beam. The 
free loop or eye was fastened to a large hook suspended 
from the boom of the crane. The crane then picked up 
the beam from the truck and placed it upon the new 
structure somewhat north of the position which it was 
eventually to occupy. The beam remained in this loca- 
tion for approximately five minutes. During this interval 
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the cable from the Old Dominion crane was moved from 
the east end of the beam while a similar cable was placed 
around the opposite end of the beam and fastened to the 
Kemp-Smith crane. With the beam thus secured to both 
cranes, the two cranes then picked up the beam and com- 
menced to move it in a southerly direction. Several em- 
ployees of Heron Todd, including one Charles Albert 
Wagner, were guiding the beam by hand. While the 
eranes of the appellees were thus engaged in moving the 
beam towards the position which it was eventually to 
occupy in the new structure but before the beam came to 
rest in this structure the boom of the Old Dominion crane 
came into contact with a high tension electric wire result- 
ing in the electrocution and death of said Charles Albert 
Wagner. 


Wagner’s dependents elected to receive benefits under 
the District of Columbia Workmen’s Compensation Act, 
D. C. Code § 36-501 (1951 Ed.). Said benefits were paid 
by the National Surety Corporation, the insurance carrier 
for Heron Todd. Thereafter, National Surety Corpora- 
tion filed suit against both of the appellees alleging that 
Wagner’s electrocution and death was caused by the neg- 
ligence of the appellees and seeking damages therefor, 
the complaint alleging that on the date in question Heron 
Todd ‘‘had hired crane or hoisting and lifting equipment 
and crews for the operation thereof from the defendants 
herein for the purpose of putting in place certain heavy 
steel beams necessary for construction of the structure 
being built’’, that the defendants ‘‘provided equipment 
unsuitable for the use for which it was engaged’? and 
‘‘that said equipment was negligently, carelessly and reck- 
lessly operated by the agents, servants and employees of 
defendant’’, thereby proximately causing the death of 
Charles Albert Wagner. This suit is still pending in the 
District Court as Civil Action No. 1006-55, referred to 
above. Appellees each have made demand upon appel- 
lant to assume the defense of said suit on their behalf 
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and to pay any resulting judgment rendered against them, 
or either of them, and upon appellant’s réfusal the com- 
plaints for declaratory judgment were fled. 


Upon consideration of the facts thus disclosed by the 
pleadings and stipulations, Judge Schweinhaut filed a 
memorandum opinion (Joint App. 22-23) ruling that ap- 
pellant was obliged to defend Civil Action 1006-55 pur- 
suant to the provisions of its policy issued on the motor 
truck of Park Transfer Company and thereafter final 
judgment to this effect was entered (Joint App. 24). This 
appeal follows. The cases were consolidated for trial in 
the District Court and have been consolidated for briefs 
and argument in this Court, and for the purposes of this 
brief no distinction between the cases will be made and 
they will be treated as one. 


Appellant will concede that if this Court decides that 
at the moment the fatal accident occurred the truck in- 
sured by appellant was being used by appellees and their 
employees for ‘‘unloading’’, within the meaning of the 
coverage provision of the policy, that the ‘‘omnibus 
clause’’, quoted above, would afford coverage for such 
employees, so that there is no question presented for 
decision on that point. 


STATEMENT OF POINTS 
The District Court erred in holding: 


1. That at the moment that the fatal accident occurred 
the equipment and employees of the appellees were en- 
gaged in ‘‘unloading’’ the motor truck insured by the 
appellant so that the automobile policy of appellant 
afforded coverage to the appellees and to the employees 
of appellees. 


2. In refusing to hold, under the stipulated facts, that 
at the moment the fatal accident occurred the equipment 
and employees of the appellees were engaged in the gen- 
eral business of the steel sub-contractor, Heron Todd Con- 
struction Company, and were building the overpass. 
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SUMMARY OF ARGUMENT 


These actions for a declaratory judgment were pre- 
sented to the District Court on a stipulation of facts. In 
the view of appellant the District Court erroneously con- 
strued and applied the stipulated facts and reached an 
erroneous conclusion therefrom. This Court may consider 
the stipulation afresh, not being bound by the interpreta- 
tion placed on it by the District Court. In practical effect 
this is a trial de novo. 


The question presented, which is primarily one of fact, 
must be decided upon the rather unique facts of these 
cases, which are detailed in the stipulation (Joint App. 
18-21), but which may be briefly summarized as follows: 


Appellant insured a motor truck of Park Transfer 
Company under a standard automobile policy. The in- 
surance coverage of the policy defines the protected ‘‘use”’ 
of the truck as including ‘‘the loading and unloading 
thereof’’. This truck delivered a load of steel beams to 
a construction site to Heron Todd, the steel construction 
sub-contractor, for the erection of a highway overpass. 
When the truck reached the job its driver was directed 
by employees of Heron Todd where to park it and the 
truck driver had nothing more to do with the load or its 
removal from the truck. Heron Todd had employed on 
this job for the steel construction work a crane with its 
operator from each of the appellees. At all times the 
cranes and their respective operators were under the ex- 
clusive supervision and control of Heron Todd. Heron 
Todd undertook to unload the first steel beam from the 
truck. The crane and the operator of appellee Old Do- 
minion was selected as the mechanism to accomplish this 
unloading. The beam was removed from the truck by 
this crane, a single chain from the boom of the crane 
secured to the mid-point of the beam being all that was 
required for this purpose. The Old Dominion crane then 
set this beam down on the new bridge structure. The 
beam remained at rest in this position for five minutes. 


. oa 
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Heron Todd then decided that rather than to unload the 
rest of the beams from the truck this beam would be first 
placed in its final position in the bridge structure. The 
single chain of the Old Dominion crane was removed from 
the mid-point of the beam and re-secured on one end of 
the beam and a second chain from the Kemp-Smith crane 
was secured to the other end. Both cranes were moving 
the beam to its final resting place, the beam being guided 
by hand by several other Heron Todd steel workers, in- 
cluding one Wagner, when the boom of the Old Dominion 
crane came into contact with a high tension wire and 
Wagner was electrocuted. Suit was filed in the District 
Court to recover damages for the wrongful death of Wag- 
ner, both appellees being named defendants, the suit 
charging that Wagner’s death had been caused by the 
negligence of the employees of the appellees in the man- 
ner in which they operated the equipment in the construc- 
tion of the bridge. Appellees each demanded that appel- 
lant assume the defense of this suit in their behalf under 
the provisions of the policy on the truck. The suits for 
declaratory judgment were filed below to seek to enforce 
this demand. 


The question presented is in a double aspect. At the 
moment that Wagner was killed were the cranes of the 
appellees and their employee operators being used (1) to 
unload the truck, within the ‘‘unloading’’ coverage of the 
automobile policy, or (2) were they being used in the 
general business activities of Heron Todd and building 
the bridge? 


Appellant contends that ‘‘unloading’’, within the mean- 
ing of the coverage provision, had ceased and that Wag- 
ner had been killed in the course of construction of the 
bridge. The decision of the District Court to the contrary 
under these facts is erroneous. 

The principles of law applicable to these facts are well 
established. Although the basic questions regarding the 
liability of an automobile insurance carrier for ‘‘unload- 
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ing’’ are of first impression in the District of Columbia, 
two clearly defined doctrines have arisen under the nu- 
merous decided cases elsewhere, the ‘‘Coming to Rest’’ 
doctrine and the ‘‘Completed Operations’’ doctrine. Ap- 
pellant contends that this Court need not choose between 
these two doctrines because under either ‘‘unloading’’ 
had ceased under the facts of this case. 


It is equally well established that for the automobile 
insurance carrier to be held under either doctrine that it 
must be established that a direct causal relationship exists 
between the use being made of the insured motor vehicle 
and the injury. Appellant contends that at the moment 
that Wagner was killed all connection of the truck with 
the beam had ended, unloading had ceased, and a phase of 
actual construction of the bridge had started. The use 
being made of the cranes and operators of the appellees 
was for bridge building, and the manner in which the 
cranes were being operated in this process of constructing 
the bridge, as charged in the suit which appellant is being 
sought to be required to defend, was the sole proximate 
and efficient cause of the fatal injury. 


And finally, although not presented in this order in the 
brief, appellant contends that the only proper method of 
construing the contract of insurance, on which the liability 
of appellant to defend the wrongful death action depends, 
is in accordance with the intention of the parties. Insur- 
ance coverage for ‘‘unloading’’ in the standard automo- 
bile policy contemplates only the normal and usual haz- 
ards attaching to the normal use of an automobile. The 
premiums charged and the risks assumed were never in- 
tended to extend to the totally unrelated and unusual haz- 
ards of the building industry. The decision of the Dis- 
trict Court thwarts the whole purpose and design of the 
automobile policy and renders the insurance carrier liable 
for wholly unanticipated and unrelated risks in no way 
intended by the parties to the automobile insurance con- 
tract. 
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ARGUMENT 


IL UNDER THE PROVISIONS OF APPELLANT’S STANDARD 
AUTOMOBILE POLICY, THE COVERAGE EXTENDED FOR 
USE OF THE TRUCK FOR “UNLOADING” MUST BE CON- 
STRUED IN ACCORDANCE WITH THE INTENTION OF THE 
PARTIES TO THE INSURANCE CONTRACT 


The policy issued by appellant insuring the fleet of 
trucks and automobiles owned and operated by Park 
Transfer Company was a standard form of automobile 
policy and contained the provision, which is a common 
usage in the insurance industry and included in all stand- 
ard policies, that the ‘‘use’’ of the vehicles described in 
the policy ‘‘includes the loading and unloading thereof.’’ 
The original policy was introduced in evidence in the Dis- 
trict Court and is included in the record on this appeal. 


The inclusion of this provision in an automobile policy 
was a gradual outgrowth of experience and the design 
and intention was to provide for coverage for hazards 
normally caused by automobiles. The intention of the 
parties to the automobile insurance contract can further 
be ascertained in the light of the provisions of the stand- 
ard liability policy covering the hazards arising during 
the course of normal business activities of an insured in 
which risks incident to ‘‘the loading and unloading’’ of 
vehicles are specifically excluded. The two types of insur- 
ance policy coverage thus are clearly designed to provide 
continuous insurance protection throughout a normal busi- 
ness operation or transaction, but the respective coverages 
are equally as clearly defined—the normal hazards flow- 
ing from the use of motor vehicles are covered by the 
automobile policy, the normal hazards arising from busi- 
ness activities lie within the coverage of the general lia- 
bility policy. This is the intention of both the insured 
and the insurer in each of these two types of insurance 
policies. 


In these cases this Court is asked to construe the ‘‘un- 
loading’’ clause of the automobile policy as being designed 
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to afford coverage for the actions of the employees of the 
appellees which allegedly caused this fatal accident. In 
arriving at the proper construction of the clause, the 
paramount and overriding consideration is to ascertain 
the intention of the parties to the contract. 


In Stinson v. New York Life Insurance Co., (1948) 83 
U.S. App. D. C. 115, 167 F. 2d 233, 235, this Court, speak- 
ing through Judge Clark, stated this basic rule as follows: 


_*©We face the necessity of interpreting a contract. 
Our sole duty is to find out what was intended by the 
parties according to the expressed or apparent intent 
manifested by language employed, and give effect to 
that intention if it can be done consistent with legal 
principles. * * * Generally speaking, contracts 
should not be so narrowly or technically construed 
as to relieve the obligor from a liability fairly within 
the scope or spirit of their terms, nor should they be 
so loosely construed as to frustrate their obvious 
design. *'* #99 


Also:see Connecticut Indemnity Co. v. Lee, (D. C. Mass. 
1947), 74 F. Supp. 353, and cases assembled and discussed 
in the excellent annotation 160 A.L.R. 1259 at 1261 and 
1262, which both sides here recognize as an authoritative 
analysis of all the legal principles here involved. 


As already stated, to ascertain the obvious design of 
this particular clause, ‘‘loading and unloading’’, we must 
look to the intention of the parties. The premiums charged 
to the automobile policyholder are not, and were never 
intended to be, commensurate with the risks incident to 
normal and general business activities of the insured. His 
premium is calculated to protect him only from risks flow- 
ing from the normal and reasonable ‘‘use’’ of his insured 
vehicle, and when coverage is extended by mutual assent 
of insured and insurer to ‘‘unloading’’ of such vehicle 
only the risks normally attaching to actual ‘‘unloading”’’ 
in the usual and accepted meaning of that term was in- 
tended. The minds of the contracting parties to the 
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standard automobile policy never met on an extention of 
such coverage to the totally different and unrelated haz- 
ards of a building construction project, as is contended by 
the appellees in these cases. The obvious design and pur- 
pose of the automobile policy would be thwarted by any 
such devious construction of the coverage provision. 


Il. WHILE THE LEGAL QUESTIONS PRESENTED ARE OF FIRST 
IMPRESSION IN THE DISTRICT OF COLUMBIA, UNDER THE 
NUMEROUS AUTHORITIES ELSEWHERE “UNLOADING” HAD 
CEASED AT THE MOMENT THE FATAL ACCIDENT OC- 
CURRED 


It was agreed by counsel in the District Court and 
stated by Judge Schweinhaut in his Memorandum opinion 
(Joint App. 22), that the legal questions presented are 
ones of first impression in the District of Columbia. 


The problem has been frequently litigated elsewhere 
and both sides freely recognized in the District Court 
that an authoritative compilation of the authorities is 
contained in the excellent annotation in 160 A. L. R. 1259, 
cited supra. It is apparent that through all of these de- 
cided cases runs the thread, already emphasized, of the 
basic conflict between the two types of insurance carriers, 
the automobile carrier on the one hand, and the general 
liability carrier on the other, and the problem of delimit- 
ing the respective coverages of each. 


Counsel for appellant believes that it is fair to state 
that counsel for appellees will concede that in none of the 
cases arising in other jurisdictions does a factual situa- 
tion appear such as we have here. It appears from a 
reading of these authorities that no hard and fast rule 
can be laid down as to when ‘‘unloading’’ of a motor ve- 
hicle is the proximate efficient cause of the injury. Each 
ease must necessarily be decided upon its own facts, the 
proper basis of decision being the presence or absence 
of such proximate causal connection between the ‘‘use’’ 
of the insured vehicle for ‘‘unloading’’ and the injury. 
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Two basic theories have emerged from the decisions in 
other jurisdictions, the so-called ‘‘Coming to Rest’’ doc- 
trine and the ‘‘Completed Operations’’ doctrine. The 
latter has enjoyed more widespread acceptance than the 
former, and Judge Schweinhaut commented below that if 
he had to choose between the two he would be ‘‘strongly 
inclined to the complete operation theory.’’ Appellant 
agrees with Judge Schweinhaut that it is not necessary 
to choose between these doctrines in order to decide these 
cases, but it does differ with him, as will be more fully 
hereinafter discussed, as to his conclusions from the 
pleadings and stipulated facts. 


It is the position of the appellant that under the pe- 
culiar factual situation of these cases this Court will also 
not have to choose between the ‘‘Coming to Rest’? doc- 
trine or the ‘‘Completed Operations’’ doctrine, because, 
under either doctrine, ‘‘unloading’’ had ceased as a mat- 
ter of fact prior to the occurrence of the fatal accident. 


1. Under the “Coming to Rest” Doctrine, “Unloading” Had Ceased. 


Under the ‘‘Coming to Rest’’ doctrine, the leading ex- 
ponent of which is Stammer v. Kitzmiller, (1937), 226 
Wis. 348, 276 N. W. 629, unloading consists of only the 
actual removal of the article from the truck up to the 
time when the article taken off the truck has actually 
come to rest at some point distant from the truck, and 
every connection of the truck with the unloading process 
has ended. Under this doctrine ‘‘unloading’’ had clearly 
terminated here prior to the injury to Wagner. The beam 
had been hoisted from the truck and placed down on the 
new bridge structure at a point remote from the truck. It 
had ‘‘come to rest’’ for an appreciable interval of time, 
five minutes. ‘‘Unloading’’ in fact had ceased. The 
means adopted for unloading by Heron Todd, which had 
the whole process in its exclusive control, was to use one 
crane to physically remove the beam from the truck by 
attaching the chain from the crane boom only to the mid- 
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point of the beam. This was all that was required to un- 
load the beam. It took both cranes, with two chains, one 
from each, attached to the beam to undertake the next 
operation, the building of the bridge. The truck had 
nothing to do with this phase of the operation. When 
the chain from the first crane was removed from the beam, 
the ‘‘unloading’’ of the beam was completed. The job of 
unloading was done. The next job, bridge building, was 
under way when Wagner was injured. Under any pos- 
sible application of the ‘‘Coming to Rest’’ doctrine, ‘‘un- 
loading’’ had ceased, both as a matter of fact and law. 


2. Likewise, Under the “Completed Operations” Doctrine 
“Unloading” had Ceased. 

The same factual considerations apply to the possible 
application of the ‘‘Completed Operations’’ doctrine. This 
doctrine, on the application of which appellees principally 
rely, is that the ‘‘unloading’’ clause covers the entire 
process involved in the movement of the article from the 
time it is given into the truck owner’s possession until it 
is turned over at the place of destination to the party to 
whom delivery is to be made. Delivery must be com- 
pleted. Here, the mission of the Park Transfer truck was 
to deliver the load of steel beams to Heron Todd at the 
job site. What Heron Todd then decided to do with the 
beams was the business of Heron Todd and not of Park 
Transfer. Heron Todd decided on a method of removing 
the beams from the truck, one by one, and, in a more or less 
continuous process, building the beam into the bridge struc- 
ture. Certainly, this was the method conceived with refer- 
ence to the first beam, which is the only part of the load with 
which we are concerned. What was to be done with the rest 
of the load does not appear and is not material, because the 
rights of the parties were fixed by the precise situation 
which existed at the moment that Wagner was injured. 
Delivery was completed when the first crane released its 
chain from the mid-point of the beam as it lay across the 
new bridge structure. As has already been said, what 
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happened after that was bridge building. Any possible 
connection of the truck with the beam was terminated 
when the one crane, which removed the beam from the 
truck, released its burden. The truck was not even re- 
motely connected with the construction of the bridge, or 
even with the second crane. None of the numerous au- 
thorities in other jurisdictions deals with this problem. 
For that reason counsel for appellant does not wish to 
burden the Court with a detailed review of these cases, 
because, in his view, all of the cases deal only with various 
phases of the unloading process. They do not treat with 
the problem where the party, to whom the article is de- 
livered and who alone handles the unloading, goes into 
the next phase of its operation—construction work—be- 
fore completion of the total job of physically removing 
the load of articles from the truck. This Court need not, 
and should not, consider whether it will adopt the ‘‘Com- 
pleted Operations’’ doctrine for the District of Columbia 
until a more likely case arises which requires a decision 
on that point. Here, the doctrine has no application be- 
cause under the facts here presented delivery was in fact 
complete before the injury occurred. Wagner was killed 
during the work of construction of the bridge and was not 
killed from any phase or aspect of the unloading process. 


Ot AT THE MOMENT THE FATAL ACCIDENT OCCURRED, 
THERE WAS A DIRECT CASUAL RELATIONSHIP BETWEEN 
THE ACCIDENT AND THE USE BEING MADE OF THE 
CRANES FOR BUILDING PURPOSES AND AT THAT TIME 
THE TRUCE WAS NOT INVOLVED 


It has already been stated, several times, that the 
critical question that must be decided is whether the use 
being made of the truck for ‘‘unloading’’ had a proximate 
causal connection with the fatal injury to Wagner. The 
converse is equally critical. If the two cranes of the 
appellees were, at the moment of the fatal accident, being 
used for bridge building and it was this use of the cranes 
for building purposes which was the direct and proximate 
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cause of the accident, then, obviously, the truck was not 
involved and the earlier use of the truck for ‘‘unloading’’ 
had no causal connection with the injury. 


At the risk of some repetition, this question will be 
now more fully developed because in the view of counsel 
for appellant under the facts here presented it is disposi- 
tive of these cases. 


The editor of the annotation in 160 A.L.R. 1259, at 
page 1272, aptly states the significance of the question as 
follows: 


‘‘According to all the cases discussing this ques- 
tion the general rule seems to be that an accident is 
covered by the ‘loading and unloading’ clause only 
if the loading or unloading was the efficient or pre- 
dominating cause of the accident.’’ 


There is ample support in the decided cases for this 
statement of the rule. 


In Ferry v. Protective Indem. Co., (1944), 155 Pa. 
Super. Ct. 266, 38 A. 2d 493, the driver of the insured 
motor truck intended to remove ashes from the basement 
of the premises in question and parked the truck at the 
curb directly in front of the premises. There was a cellar 
door leading to the basement located in the sidewalk be- 
tween the curb and the building through which the ashes 
might be removed. The driver entered the building, 
picked up a can of ashes in the furnace room and carried 
it to the steps leading to the sidewalk, directly under the 
door in the sidewalk. When he came to the steps, he 
placed the container down and drew the bolt from the 
door. He then raised the door, causing a woman pedes- 
trian to fall over it. The Court rejected the contention 
that the unloading clause of the standard automobile 
policy on the truck extended coverage to this injury, stat- 
ing in part (38 A. 2d at page 494): 
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“To bring the accident within the ‘loading and un- 
loading clause of the policy there must be a connec- 
tion between the accident and the use of the vehicle 
insured. The vehicle must be directly connected 
with the work of loading * * *”’ 


The Court went on to hold that the instrumentality which 
caused the accident was the cellar door, a mere conven- 
ience to the preparations for loading and, under the 
facts, not involved in the process of loading. 


Another loading case is J. T. Hinton & Son v. Em- 
ployers Liability Assur. Corp., (1933) 166 Tenn. 324, 62 
S. W: 2d 47, where stretcher bearers were transporting a 
patient to an ambulance and slipped and fell on a muddy 
terrace, causing the patient to be injured. The Court 
held that the transportation by stretcher from bed to 
curb was preparatory to use of ambulance but the ‘‘use’’ 
under the policy had not begun. The transportation of 
the sick was a necessary incident to the business of the 
assured but was not a necessary incident to the use of 
the ambulance as a motor vehicle. 


Emphasis has already been given in the Statement of 
the Case to the allegations of the complaint in Civil Ac- 
tion No. 1006-55. The complaint for Wagner’s death is 
clearly based on the alleged negligence of the employees 
of the appellees in the course of the construction of the 
bridge. No mention is made of the truck or Park Trans- 
fer Co. or of the fact that unloading was going on at the 
time. Wagner is alleged to have been killed by negli- 
gence in the construction of the overpass. This is the 
suit which the District Court has ruled appellant must 
defend under its policy. In Morgan v. New York Cas- 
ualty Co., (1936) 54 Ga. App. 620, 188 S. E. 581, the in- 
sured, a coal dealer, was delivering coal and in the proc- 
ess of unloading the coal, opened a coal chute which was 
then left unattended. A pedestrian, one Freedman, then 
fell into the coal chute and sued the assured coal dealer. 
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Freedman’s suit did not allege that his injuries in any 
way resulted from the negligent operation or use of the 
truck, the truck not being mentioned in the plaintiff’s 
petition, but charged negligence in leaving the coal chute 
open and unattended. Demand was made on the insur- 
ance carrier of the automobile policy on the coal truck 
to assume the defense of this suit under the ‘‘unloading”’ 
clause of the automobile policy. When the insurance car- 
rier refused, the assured sued the carrier to compel it 
to defend. The trial court sustained a demurrer to the 
complaint on the ground that the proximate cause of 
Freedman’s injuries was not due to the use or operation 
of the truck. This ruling was affirmed on appeal, the 
appellate court stating in part: 


‘<The insurance company would not be bound to 
defend a suit, although groundless, unless in some 
way the injuries resulted from the maintenance or 
use of the automobile truck. This the Freedman suit 
did not show. * * *’’ 


Of particular interest is the case of Connecticut Indem- 
nity Co. v. Lee, cited supra, 74 F. Supp. 353, and affirmed 
by the Circuit Court of Appeals, 1st Cir. 1948, 168 F. 2d 
420. While the factual situation there presented to Dis- 
trict Judge Healey was quite different from that pre- 
sented here, his approach to the problem is enlightening 
and significant because he too was confronted with a case 
of first impression in Massachusetts. He makes a careful 
analysis of the decisions, discusses the ‘‘coming to rest’’ 
and ‘‘completed operation’’ doctrines, and then holds that 
under the particular facts before him he need not apply 
either doctrine because the opening of the sidewalk ele- 
vator doors was an integral part of the unloading process. 
In his discussion of the applicable principles, Judge 
Healey states: 

‘c# * * The cause of injury to a plaintiff must be 


something physically attached to or immediatedly 
connected in some manner with the motor vehicle or 
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its operation in order for the court to find the nec- 
essary causal relationship to the operation or use of 
the motor vehicle so as to have the injury covered by 
the terms of a standard motor vehicle liability pol- 
icy. While the court in those cases (Massachusetts 
decisions previously cited) stated that each case must 
be decided on its own facts, the basis of each decision 
was the presence or absence of a proximate causal 
connection between the injury and the operation or 
use of the motor vehicle in question.”’ 


‘‘In like manner, the same test should be applied 
in the interpretation of a ‘loading and unloading’ 
clause and its application to a specific accident. Un- 
less there can be found to have been some proximate 
causal connection between the loading or unloading 
of the motor vehicle and the accident, such accident 
is not covered by the ‘loading and unloading’ clause 
of the policy. Maryland Casualty Co. v. United Cor- 
poration, D. C., 35 F. Supp. 570.”’ 


The first Circuit affirmed Judge Healey’s decision, 168 

F. 2d 420, and in the course of its opinion (Mahoney, 

C. J.) emphasizes the necessity of a causal connection 
between the use of the motor vehicle and the injury, as ; 
follows: 


| **Massachusetts, even in cases where no loading or 

unloading clause was involved, has given a broad inter- 
pretation to automobile liability insurance policies, 
extending them to cover many situations which might 
be considered connected more with unloading than 
with operation or use. The cases emphasize the ne- 
cessity, however, for some causal relation between the 
use of the vehicle and the injury. They also indicate 
that generally an article is no longer connected with 
ne use or operation of a vehicle if it has come to 
rest. 


This necessary causal relationship between the use be- 
ing made of the truck and the fatal injury to Wagner 
does not exist in these cases. The use or operation of : 
the truck, within the meaning of the policy, was termi- 


J 

, 

A 
_ 
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nated when the beam was deposited across the bridge 
structure by the first crane, preparatory to being again 
hoisted by the two cranes and placed in the bridge. At 
the moment when Wagner was injured, the truck was no 
longer in any way involved. Its presence at the job site, 
even with the remainder of its load intact, was in no way 
the proximate cause of or in any way related to the in- 
jury. This was caused entirely and only by conduct and 
events during the course of actual construction of the 
bridge. The use being made of the two cranes of the 
appellees for construction of the bridge was the sole prox- 
imate and efficient cause of the fatal injury to Wagner. 
This is all that the suit charges that appellant is now be- 
ing called upon to defend. The standard automobile 
policy of the appellant does not remotely contemplate 
such an unrelated hazard and it would violate the intent 
of the parties to the insurance contract to require that 
result. 


IV. UNDER THE FACTS OF THESE CASES, THE FATAL ACCI- 
DENT DID NOT OCCUR BY REASON OF ANY USE OF 
THE TRUCK FOR “UNLOADING” 

The legal principles heretofore discussed are well recog- 
nized in this type of case. These cases must be decided in 
the light of these well defined rules on their own peculiar 
facts. The facts here have all been stipulated and it is the 
appellant’s contention that Judge Schweinhaut incorrectly 
construed and applied the stipulated facts. Appellant com- 
pletely differs with the conclusions he has reached there- 
from. 


This Court is not confronted with the familiar rule that 
it is bound by the findings of fact of the trial court, sitting 
without a jury, because here the decision was based on a 
stipulation and this Court has the same opportunity to 
apply the facts so stipulated as was presented to the trial 
judge. This Court should approach the stipulation afresh 
and reach its own independent conclusions. In practical 
effect this is a trial de novo. 
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Judge Schweinhaut based his decision (Joint App. 22) 
on his deduction from the stipulation ‘‘that the parties 
did not contemplate a series of transactions, each complete 
with the unloading of each beam, but rather that the parties 
must have had in mind the unloading of the beams in a 
continuous operation’’. Appellant submits that this con- 
clusion is erroneous because it assumes that in some way 
Park Transfer concurred or agreed with the method to be 
used to unload its truck. This is not supported by the other 
stipulated facts. All that Park Transfer had to do with 
the whole series of events was to deliver a load of beams 
to the job site. The truck driver, the Park Transfer em- 
ployee, parked his truck where he was told to park it by 
Heron Todd. After the truck was parked, this driver had 
nothing further to do with the beams. What was then 
to be done with the beams, how they were to be unloaded 
from the truck, where they were to be placed after being 
removed from the truck, was decided solely by Heron Todd 
and Park Transfer had nothing to do with the decision. 
Heron Todd, which had employed the cranes of the ap- 
pellees and the operators thereof (employees of the ap- 
pellees), was in sole control and charge of both the cranes 
and the steel beams. It was concluded that the mechanism 
for removing the beams from the truck would be the Old 
Dominion Crane. Only the single crane with its boom 
attached to the mid-point of the beam was required for 
unloading the truck. This crane, and its operator, at all 
times under the direct supervision of Heron Todd, did 
remove the first beam, the crane pivoted around and low- 
ered the beam to the bridge structure so that each. end 
was supported by the walls of the structure. At this point 
the first beam, which is the only one with which we are 
concerned, had been ‘‘unloaded’’ from the truck and any 
further connection of this beam with the truck ceased. 
After the beam had been at rest in this position for five 
minutes, instead of swinging the crane back to remove the 
second beam, the employees of Heron Todd determined 
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that the first beam should be built into the bridge struc- 
ture before any other beams were removed. It should 
again be emphasized that Park Transfer had nothing to 
do with this decision and the use of its truck could in no 
way be involved in what subsequently happened to the 
beam. The employees of Heron Todd then removed the 
single chain from the middle of the beam required for the 
unloading operation. This removal of the mechanism or 
device for unloading the beam further emphasizes that 
unloading had been completed. At that point bridge build- 
ing started. For the building process the chain of the 
Old Dominion Crane was reengaged to one end of the beam 
and then a chain from the Kemp-Smith boom was secured 
to the other end. Both cranes then were proceeding to 
move the beam to its final position in the bridge structure 
when the fatal accident occurred. The alleged negligence 
of the appellees, and their employee crane operators, which 
allegedly killed Wagner, happened during this phase of 
the building operation. 


Judge Schweinhaut chooses to call this entire series of 
events a continuous operation to unload the truck. It is 
submitted that this conclusion is erroneous. It is impos- 
sible to blend the two distinct operations, namely, unload- 
ing the beams from the truck, and building the beams into 
the bridge, into a single continuous operation. A simple 
analogy will illustrate the fallacy of treating these two 
distinct operations as one. 


Let us assume that an entire operation involves re- 
moving beams from one truck, which we will call truck 
“‘A’’, and placing the beams onto another truck some 
distance away, which we will call truck ‘‘B’’. One 
crane lifts a single beam off truck A and places it on 
the ground. At this point, another crane attaches itself 
to the beam and together with the first crane, they lift 
the beam into the air in order to place it onto truck B. 
While in the air and at a point close in distance to 
where the beam first came to rest, it becomes disen- 
gaged from the cranes and falls, killing workman X. 
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Both trucks A and truck B are covered by standard 
automobile liability policies. 

In a suit instituted in behalf of X, against the owners 
of trucks A and B, would the liability carrier afford- 
ing coverage for truck A or that carrier affording 
coverage to truck B be obligated to defend the suit? 
The question would be resolved by determining 
whether, at the time of X’s death, the cranes were 
‘“‘ynloading’’ truck A or ‘‘loading’’ truck B. If the 
former, A’s insurance carrier would have to defend, 
if the latter, B’s. 

Clearly, when the second crane in this set of hypo- 
thetical facts, became engaged to the beam, the opera- 
tion was preparatory to loading truck B; and, when 
it, together with the other crane, picked up the beam, 
it was in the process of ‘‘loading’’ truck B, and the 
carrier for truck B alone would have to defend the suit. 


Applying this logic to the facts here, it is inescapable 
that when the second crane, Kemp-Smith, became engaged 
to the beam, after the Old Dominion crane had placed the 
beam' down, the operation was not that of ‘‘unloading’’ 
the truck. That operation had ceased when the beam was 
brought down by the first crane. The operation now, 
analogous to the ‘‘loading’’ operation of truck B, supra, 
was preparatory to bridge building. And, when it together 
with the other crane lifted the beam into the air in order 
to place the beam into its position in the bridge, it was 
engaged in the business of Heron Todd, that of bridge 
building. 

It should be remembered that we are concerned here only 
with determining the question of liability under the in- 
surance contract by the situation of the parties at the exact 
moment the fatal accident occurred. If at that moment 
Wagner was injured by the negligence of the crane oper- 
ators in the course of the construction of the bridge then 
there is no reasonable or plausible basis on which appellant 
should be required to defend those employees, or their 
masters, under the automobile policy covering the use of 
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the truck. If Wagner was injured in building the bridge, 
clearly he could not at the same time have been injured in 
the course of unloading the truck. The operations are 
mutually exclusive. 


It is submitted that the District Court erroneously at- 
tempted to combine the two into one operation. The stipu- 
lated facts do not justify any such conclusion. 


CONCLUSION 


The question that must be decided involves two aspects. 
The first, at the moment the fatal injury to Wagner oc- 
curred were the equipment and employees of the appellees 
engaged in ‘‘unloading’’ steel beams from the truck insured 
by the appellant, within the meaning of the coverage pro- 
vision of appellant’s policy; and, second, at that moment 
were the equipment and employees of appellees engaged 
in the general business of Heron Todd, the steel sub-con- 
tractor, and building the bridge structure? It is submitted 
that the only proper answer to the first aspect of the ques- 
tion is in the negative, that ‘‘unloading’’ within the mean- 
ing of the policy definition had been concluded, and to the 
second in the affirmative, that at the moment of the acci- 
dent the two cranes and their operators were engaged in 
the business of Heron Todd and were building the bridge. 
For the reasons heretofore advanced, any different answers 
would reach the rather absurd conclusion that as long as 
the truck was present at the job site, the cranes and their 
operators could not engage in any activity except the un- 
loading of the truck, and even though building operations 
were then in progress and the beams were actually being 
built into the structure of the bridge, that such unloading 
continued as long as the truck remained and a part of its 
load had not been removed. In other words, as long as 
any beams remained to be removed from the truck, it was 
not possible, for the purposes of these cases, for either the 
cranes or their operators to do anything except ‘‘unload”’ 
those beams, within the meaning of the policy provision. 
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This is the logical projection of the decision of the District 
Court, and of the argument that will be advanced by the 
appellees, and this Court should reject it. 


It is respectfully submitted that this Court should hold 
that the District Court erroneously construed the stipula- 
tion of facts and should now correctly apply these agreed 
facts to hold that appellant is not required to assume the 
defense of Civil Action No. 1006-55 under its policy of 
insurance on the truck of Park Transfer Company. 


The judgment of the District Court should be reversed. 
Respectfully submitted, 


Justin L. EpGerron, 
512 Washington Building 
Washington 5, D. C. 
| Attorney for Appellant 
Cuartes E. PLepcer, Jr. 
Ranpoups C. Richarpson 
Joun F’. Manoney, JR. 
512 Washington Building 
Washington 5, D. C. 


Of Counsel 
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JOINT APPENDIX 


Filed March 23, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 
Civil Action No. 1230-’56 


Oxtp Dominion Hoistrne Servicz, 50 Q Street, S. W., 
Washington, D. C., Plaintiff 


V- 


Inpemnity Insurance Company or Norra America, 
Woodward Building, Washington, D. C., Defendant 


Complaint 
(For Declaratory Relief on Insurance Coverage) 


1. This action arises under the Federal Declaratory 
Judgment Act, as amended (28 U.S.C.A. §§ 2201, 2202). 
The amount in actual controversy exceeds $3,000, exclusive 
of interest and costs, in respect of which plaintiff, Old 
Dominion Hoisting Service, needs a declaration of its 
rights by this Court. 


2. Prior to the dates of interest herein, defendant, 
Indemnity Insurance Company of North America, had is- 
sued its policy of automobile liability insuring Park 
Transfer Company, a corporation doing business in the 
District of Columbia, against liability for claims arising 
out of the ownership, maintenance or use of the latter cor- 
poration’s trucks, ‘‘Use’’ of the vehicles as defined in the 
policy ‘‘includes the loading and unloading thereof.’’ The 
policy also contained an omnibus clause which provided 
in substance that: 


‘c* * * the unqualified word ‘Insured’ includes the 
Named Insured and also includes any person while 
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using the automobile and any person or organization 
legally responsible for the use thereof, provided the 
actual use of the automobile is by the Named Insured 
or with his permission.’’ 


3. By Civil Action No. 1006-55, filed in this Court on 
March 8, 1955, plaintiff herein has been named a de- 
2 fendant in National Surety Corporation, et al. v. 
Old Dominion Hoisting Service and Kemp Smith 
Company, wherein plaintiffs seek $200,000 damages aris- 
ing out of a fatal accident to Charles Albert Wagner al- 
legedly suffered when equipment and alleged employees 
of Old: Dominion Hoisting Service were engaged in a con- 
struction project at Benning Road and Kenilworth Avenue, 
Northeast, District of Columbia, on August 24, 1954. Said 
complaint alleges that Old Dominion Hoisting Service’s 
equipment was negligently operated so as to cause the death 
of Charles Albert Wagner. 


4, At the time of said accident, Old Dominion Hoisting 


Service’s equipment and alleged employees were participat- 
ing with the consent of Park Transfer Company in the 
unloading of steel beams from a truck owned by Park 
Transfer Company and covered by the aforesaid policy of 
insurance issued by defendant, Indemnity Insurance Com- 
pany of North America. 


5. If Old Dominion Hoisting Service’s alleged employees 
‘‘negligently, carelessly and recklessly operated’’ its equip- 
ment so as to cause the death involved in Civil Action 
No. 1006-55, then such employees would be primarily re- 
sponsible and liable over to this plaintiff, who would under 
such circumstances be liable upon principles of derivative 
liability with consequent right of reimbursement from such 
employees. This plaintiff and such employees are each 
entitled to coverage as an ‘‘Insured’’ within the omnibus 
clause of the insurance policy issued by defendant herein 
to Park Transfer Company. 
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6. Defendant herein has failed and refused to take over 
the defense of plaintiff herein as a named defendant in 
Civil Action No. 1006-55, although defendant Indemnity 
Insurance Company of North America is the party legally 
obligated to bear the burden of defense or settlement there- 
of. Defendant’s refusal will result in multiplicity of suits 
and undue delay and expense. 


3 WHEREFORE, plaintiff prays that this Court enter a 

declaratory judgment declaring that defendant is un- 
der a duty to defend Civil Action No. 1006-55 on behalf of 
Old Dominion Hoisting Service, and to assume any liability 
for the act of Old Dominion Hoisting Service’s alleged em- 
ployees in the course of said unloading of Park Transfer 
Company’s truck at the time of said fatal accident to 
Charles Albert Wagner, and for such other and further 
relief as to the Court seems just and proper. 


Epwargp Bennetr WiL11AMs 


Acnes A. Nenu 
1000 Hill Building 
Washington, D. C. 
Attorneys for Plaintiff 
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Filed March 23, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1231-56 


Kemp Sire Company, 131 Hamilton Street, N. E., 
Washington, D. C., Plaintzff, 
v. 


Inpemnity Insurance Company oF Norra AMERICA, 
Woodward Building, Washington, D. C., Defendant. 
Complaint 
(For Declaratory Relief on Insurance Coverage) 


1. This action arises under the Federal Declaratory 
Judgment Act, as amended (28 U.S.C.A. §§ 2201, 2202). 
The amount in actual controversy exceeds $3,000, exclusive 
of interest and costs, in respect of which plaintiff, Kemp 


Smith Company, needs a declaration of its rights by this 
Court. 


2. Prior to the dates of interest herein, defendant, 
Indemnity Insurance Company of North America, had is- 
sued its policy of automobile liability insuring Park 
Transfer Company, a corporation doing business in the 
District of Columbia, against liability for claims arising 
out of the ownership, maintenance or use of the latter cor- 
poration’s trucks. ‘‘Use’’ of the vehicles as defined in the 
policy ‘‘includes the loading and unloading thereof.’’ The 
policy also contained an omnibus clause which provided 
in substance that: 


‘c* * * the unqualified word ‘Insured’ includes the 
Named Insured and also includes any person while 
using the automobile and any person or organization 
legally responsible for the use thereof, provided the 
actual use of the automobile is by the Named Insured 
or with his permission.’’ 
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3. By Civil Action No. 1006-55, filed in this Court 
5 on March 8, 1955, plaintiff herein has been named 
a defendant in National Surety Corporation, et al. 
v. Old Dominion Hoisting Service and Kemp Smith Com- 
pany, wherein plaintiffs seek $200,000 damages arising out 
of a fatal accident to Charles Albert Wagner allegedly suf- 
fered when equipment and alleged employees of Kemp 
Smith Company were engaged in a construction project 
at Benning Road and Kenilworth Avenue, Northeast, Dis- 
trict of Columbia, on August 24, 1954. Said complaint al- 
leges that Kemp Smith Company’s equipment was negli- 
gently operated so as to cause the death of Charles Albert 
Wagner. 


4, At the time of said accident, Kemp Smith Com- 
pany’s equipment and alleged employees were participat- 
ing with the consent of Park Transfer Company in the 
unloading of steel beams from a truck owned by Park 
Transfer Company and covered by the aforesaid policy of 


insurance issued by defendant, Indemnity Insurance Com- 
pany of North America. 


5. If Kemp Smith Company’s alleged employee ‘‘negli- 
gently, carelessly and recklessly operated’’ defendant’s 
equipment so as to cause the death involved in Civil Action 
No. 1006-55, then such employee would be primarily re- 
sponsible and liable over to this plaintiff who would under 
such circumstances be liable upon principles of derivative 
liability with consequent right of reimbursement from such 
employee. Such employee and plaintiff are entitled to 
coverage as an ‘‘insured’’ within the omnibus clause of the 
insurance policy issued by defendant herein to Park 
Transfer Company. 


6. Defendant herein has failed and refused to take over 
the defense of plaintiff herein as a named defendant in 
Civil Action No. 1006-55, although defendant Indemnity 
Insurance Company of North America is the real party in 
interest therein and should bear the burden of de- 
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6 fense or settlement. Defendant’s refusal will re- 
sult in multiplicity of suits and undue delay and 
expense. 

Waererore, plaintiff prays that this Court enter a de- 
claratory judgment declaring that defendant is under a 
duty to appear and defend Civil Action No. 1006-55 on be- 
half of Kemp Smith Company, or to assume any liability 
for the acts of Kemp Smith Company’s alleged em- 
ployees in the course of said unloading of Park Transfer 
Company’s truck at the time of said fatal accident to 
Charles Albert Wagner, and for such other and further 
relief as to the Court seems just and proper. 


Hocan & Harrson 


By Frank F. Roserson 
Attorneys for Kemp Smith 
Company 
810 Colorado Building 
Washington 5, D. C. 


Filed July 11, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 


Civil Action File No. 1230-56 
Oxp Dominion Horstine Service, Plaintiff 


Vv. 


Inpvemniry Insurance Company or Norra AMERICA, 
Woodward Building, Washington, D. C., Defendant 
Answer to Complaint 
Fist DrEFENsE 


The complaint fails to state a claim upon which declara- 
tory relief under the Federal Declaratory Judgment Act, 
as amended (28 U.S.C.A. §§ 2201, 2202) can be granted. 





7 


Seconp DEFENSE 


The jurisdiction of this Court under the Federal Declar- 
atory Judgment Act, as amended (28 U.S.C.A., §§ 2201, 
2202) is admitted; the allegations contained in paragraphs 
2 and 3 of the complaint are admitted; defendant denies 
that at the time of the fatal accident referred to in the 
complaint the equipment and employees of plaintiff were 
participating in the unloading of steel beams from a truck 
owned by Park Transfer Company as alleged in paragraph 
4 of the complaint; defendant is advised that the allega- 
tions of paragraph 5 of the complaint are conclusions of 
law but denies the legal conclusions and effect thereof as 
therein alleged; defendant admits that it has refused to 
take over the defense of plaintiff herein as a named de- 
fendant in Civil Action No. 1006-’55 as alleged in para- 
graph 6 of the complaint but denies the remaining alle- 
gations contained in said paragraph 6; denies each and 
every other allegation contained in the complaint not 
hereinbefore specifically answered. 


Tuimrp DEFENSE 


If the employees of the plaintiff were engaged in the 
‘‘use’’ of the truck of Park Transfer Company at the time 
of the fatal accident, which is specifically denied, then 

plaintiff was not an additional ‘‘Insured’’ within any 
8 proper or reasonable construction or intendment 

of the omnibus clause of defendant’s policy of in- 
surance as set forth in paragraph 2 of the complaint. 


FourtH DEFENSE 


The use of the truck of the Park Transfer Company 
for unloading a steel beam had ceased at the time of the 
fatal accident referred to in the complaint in that the 
process of removing or lifting said steel beam from said 
truck had been completed and the movement which took 
the beam from the truck had ceased and the beam had been 
set down prior to the occurrence of said fatal accident. 
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Firta Drrense 


The use of the truck of the Park Transfer Company 
for unloading a steel beam had ceased at the time of the 
fatal accident referred to in the complaint in that the op- 
eration of the unloading of said steel beam had been com- 
pleted and delivery thereof had been made prior to the 
occurrence of said fatal accident. 


Sutra Dsrrense 


Coverage under the policy of insurance of the defendant 
does not extend to the actions of the employees of the 
plaintiff or to the plaintiff at the time of the fatal acci- 
dent referred to in the complaint for the reason that said 
employees were engaged at that time in the work of con- 
struction at the project referred to in paragraph 3 of the 
complaint. 

Puiepcer, Encerton & RicHarpson 
By Justin L. Epcerton 
512 Washington Building 


Washington 5, D. C. 
Attorneys for Defendant 


-- 
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9 Filed July 11, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1231-756 


Kemp Smith Company, Plaintiff, 
Vv. 


Inpemnity Insurance Company oF NortH America, 
Woodward Building, Washington, D. C., Defendant 


Answer to Complaint 
First DEFENSE 


The complaint fails to state a claim upon which decla- 
ratory relief under the Federal Declaratory Judgment Act, 
as amended (28 U.S.C.A., §§ 2201, 2202) can be granted. 


Seconp DEFENSE 


The jurisdiction of this Court under the Federal Decla- 
ratory Judgment Act, as amended (28 U.S.C.A., §§ 2201, 
2202) is admitted; the allegations contained in paragraphs 
2 and 3 of the complaint are admitted; defendant denies 
that at the time of the fatal accident referred to in the 
complaint the equipment and employees of plaintiff were 
participating in the unloading of steel beams from a 
truck owned by Park Transfer Company as alleged in 
paragraph 4 of the complaint; defendant is advised that 
the allegations of paragraph 5 of the complaint are con- 
clusions of law but denies the legal conclusions and effect 
thereof as therein alleged; defendant admits it has re- 
fused to take over the defense of plaintiff herein as a named 
defendant in Civil Action No. 1006-’55 as alleged in para- 
graph 6 of the complaint but denies the remaining alle- 
gations contained in said paragraph 6; denies each and 
every other allegation contained in the complaint not here- 
inbefore specifically answered. 
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Turep DEFENSE 

If the employees of the plaintiff were engaged in the 
*‘use’’ of the truck of Park Transfer Company at the time 
of the fatal accident, which is specifically denied, then 
plaintiff was not an additional ‘‘Insured’’ within 

10 any proper or reasonable construction or intend- 
ment of the omnibus clause of defendant’s policy 

of insurance as set forth in paragraph 2 of the complaint. 


FourtH DEFENSE 

The use of the truck of the Park Transfer Company for 
unloading a steel beam had ceased at the time of the fatal 
accident referred to in the complaint in that the process of 
removing or lifting said steel beam from said truck had 
been completed and the movement which took the beam 
from the truck had ceased and the beam had been set 
down prior to the occurrence of said fatal accident. 


Firta DEFEensE 
The use of the truck of the Park Transfer Company for 


unloading a steel beam had ceased at the time of the fatal 
accident referred to in the complaint in that the opera- 
tion of the unloading of said steel beam had been com- 
pleted and delivery thereof had been made prior to the 
oceurrence of said fatal accident. 


Srmrs Derrense 


Coverage under the policy of insurance of the defendant 
does not extend to the actions of the employees of the 
plaintiff or to the plaintiff at the time of the fatal acci- 
dent referred to in the complaint for the reason that said 
employees were engaged at that time in the work of con- 
struction at the project referred to in paragraph 3 of the 
complaint. 

Puiepcer, Encerton & RicHarpson 
By Justin L. Epcerton 
512 Washington Building 
Washington 5, D. C. 
Attorneys for Defendant 
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11 Filed October 5, 1956 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Calendar No......... 
Civil Action Nos. 1231-56, 1230-56 
Kemp Sirs, Otp Dominion Hoistine Service, Plaintiff, 
v. 


Inpemnity Insurance, Defendant. 


Pretrial Proceedings 
Statement of Nature of Case: 
C.A. 1231-56 and 1230-56 are consolidated for trial. 


The pretrial statements of the parties are approved and 
need no further elaboration. 


It is stipulated that the original policy or a photostat or 
a conformed copy of the original shall be received without 
formal proof subject to objections as to relevancy and ma- 
teriality. 


The court authorizes the stipulation by counsel of the 
pretrial statement of facts to be signed by each counsel. 
The case shall not be set for trial before Oct. 29, 1956 and 
in the event of trial parties shall exchange a list of wit- 
nesses within 5 days before trial. 


It is ordered that in the event that the proposed stip- 
ulation of testimony cannot be worked out the parties re- 
serve the right to call additional witnesses. 


Pertinent portions of ‘‘Working Rules, Local Union No. 
5, International Association of Bridge, Structural and 
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Ornamental Iron Workers, Riggers and Machinery Mov- 
ers’? may be received in evidence without formal proof. 


James R. KirKuanp 
Pretrial Judge 
10/5/56 
HoGan anp Hartson 
By F. F. Roserson 
Acnes A. NEILL 
Counsel for Old Dominion 
Justin L. Epcerton 
Attorney for Defendant. 


Filed October 5, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1231-56 
Kemp Smrrx Company, Plaintiff, 
v. 


Inpemniry Insurance Company or NorrH AMERICA, 
Defendant. 


Pretrial Statement of Plaintiff Kemp Smith Company 


Defendant Indemnity Insurance Company of North 
America had in effect on or about August 24, 1954, an 
automobile insurance policy covering claims for liability 
arising out of the ‘‘use’’ (defined to include ‘‘unloading’’) 
of the trucks of the Park Transfer Company (and by the 
policy’s omnibus clause ‘‘Insured’’ includes any person 
or organization legally responsible for the use). A Park 
Transfer Company truck was being unloaded at a bridge 
construction site in the District of Columbia under the direc- 
tion of a Heron Todd Steel Construction Company fore- 
man. <A small crane owned by this plaintiff, Kemp Smith 
Company, and a large crane owned by Old Dominion Hoist- 
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ing Service were being used in the unloading process. 
When the old Dominion’s crane contacted an overhead 
electric wire, the death of Charles Albert Wagner, a Heron 
Todd employee, resulted. 


The deceased’s dependants were paid workmen’s com- 
pensation benefits by National Surety Corporation, which 
then filed Civil Action No. 1006-55 against the owners of 
the two cranes, alleging that the death resulted from negli- 
gent operation or inappropriateness of said equipment. 


Defendant has refused to take over the defense of 
plaintiff herein in Civil Action No. 1006-55, although under 
the contractual duty to provide protection. Plaintiff here- 

in seeks a declaratory judgment that defendant is 
13 _—idegally obligated to do so and to pay any resulting 
judgment against this plaintiff up to the amount of 
its policy limits. 
STIPULATIONS 


1. It is suggested that trial of this action be consoli- 
dated with Civil Action No. 1230-56 which presents identi- 
cal questions of law and similar questions of fact. Coun- 
sel has been informed that consolidation has the consent of 
plaintiff’s counsel in Civil Action No. 1230-56. 


2. That a conformed copy of the policy of insurance is- 
sued by defendant to Park Transfer Company be admitted 
without formal proof, and that a copy of it be furnished 
counsel for plaintiff within five days of the pretrial order 
herein. 

Hocan & Hartson 


By Franx F. Roserson 
Attorneys for Kemp Smith 
Company, 
810 Colorado Building, 
Washington 5, D. C. 
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14 Filed October 5, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
(Civil Division) 
Civil Action No. 1230-56 
Otp Dominion Horstine Service, Plaintiff, 
v. 


Inpemnity Insurance Company or Norta AMERICA, 
Defendant. 
Plaintiff's Pretrial Statement 

On or about August 24, 1954, the Heron Todd Steel 
Construction Company was engaged in construction work 
near the intersection of Benning Road and Kenilworth 
Avenue, N. E., Washington, D. C. On that same date, 
two cranes were engaged in unloading steel beams at the 
construction site from a truck owned by the Park Transfer 
Company. One of these cranes was owned by the Kemp 
Smith Company, and the other was owned by this plaintiff. 
In the course of the unloading operation, the boom of 
plaintiff’s crane came in contact with an overhead high 
tension wire owned and maintained by the Potomac Elec- 
tric Power Company, resulting in the death of one Charles 
Albert Wagner, an employee of Heron Todd. 


The decedent’s dependents elected to receive benefits 
under the District of Columbia Workmen’s Compensa- 
tion Act. These benefits were paid by the National Surety 
Corporation, which subsequently brought suit against the 
Kemp Smith Company and this plaintiff, alleging that 
decedent’s electrocution was caused by negligence on the 
part of employees of Kemp Smith and this plaintiff. That 
suit is the case of National Surety Corporation v. Old 
Dominion Hoisting Service, et al., Civil Action No. 1006- 
55 now pending in this court. 


ha Oe 
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Prior to the occurrence of the foregoing events, 
15 the Indemnity Insurance Company of North Amer- 
ica, defendant herein, issued a policy insuring the 
Park Transfer Company against liability for claims aris 
ing out of the ownership, maintenance, or use of its trucks. 
The policy defines the term ‘‘use’’ to include the ‘‘loading 
and unloading’’ of the trucks in question. The policy also 
contains an omnibus clause which provides in substance 
that the term ‘‘insured’’ includes any person using the 
automobile with the consent of the named insured and 
any person or organization legally responsible for such 
use. 


The defendant in this case has failed and refused to take 
over the defense of plaintiff herein as a named defendant 
in Civil Action No. 1006-55. Plaintiff now seeks an ad- 
judication that defendant is legally obligated to defend 
Civil Action No. 1006-55 on its behalf and to pay any result- 
ing judgment against this plaintiff to the extent of the 
policy limits. 

STIPULATIONS 


1. The insurance policy heretofore issued by defendant 
in favor of the Park Transfer Company may be intro- 
duced into evidence without formal proof. 


2. Defendant will produce the policy in question for 
inspection and copying by plaintiff within one week from 
the date of pretrial 


3. The parties will exchange names and addresses of all 
. witnesses within one week from the date of pretrial. 


Epwarp BenNETT WILLIAMS 
by AAN 
Aenes A. Nem 
1000 Hill Building 
Washington, D. C. 
Attorneys for Plaintiff 





16 
16 Filed Oct. 5, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action File No. 1230-’56 
Oxp Dominion Hoistine Service, Plaintiff 
v. 


Inpemnity Insurance Company or Norra AmMEnica, 
Defendant 


Civil Action File No. 1231-’56 
Kemp-Smita Company, Plaintiff 
v. 


Inpemnity Insurance Company or NortH AMERICA, 
Defendant 


Pretrial Statement of Defendant 


Factual Statement: Defendant has issued an automobile 
liability policy insuring the truck, among other vehicles, 
of Park Transfer Company, which was engaged in deliver- 
ing steel beams to the site of construction work which the 
plaintiff was performing as a sub-contractor. The claim is 
made that the coverage of the policy extended to the ‘‘use’’ 
which was being made of the truck at the time. Determina- 
tion of this issue turns on the further question as to 
whether the truck was actually being used for ‘‘unloading’’ 
by the employees of the plaintiff at the time of the fatal 
accident, which is the subject of Civil Action No. 1006-55. 


Defenses: Defendant denies that at the time of the fatal 
accident the equipment and employees of plaintiff were 
participating in unloading steel beams from the insured 
vehicle. 

Plaintiff is not an additional ‘‘insured’’ within any 
proper or reasonable construction or intendment of the 
Omnibus clause of defendant’s policy. 


La 
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The use of the insured vehicle for unloading had ceased 
at the time of the fatal accident, in that the process of 
removing or lifting the steel beam from the vehicle had 
been completed and delivery of the beam had been made 
prior to the occurrence of the accident. 


17 At the time of the fatal accident the employees of 
the plaintiff were engaged in the work of construction 
and not in the ‘‘unloading”’ of the insured vehicle. 


Proposed stipulations: 


1. Specimen automobile liability policy of defendant 
may be received in evidence in lieu of actual policy issued 
to Park Transfer Company. 


2. Statements of the following persons may be received 
in evidence in lieu of oral testimony: 


a. Copy of statement of Ralph H. Rose, dated March 
24, 1955. 


b. Original statement of Matthew Robinson, dated May 
23, 1955. 


ec. Photostatic copies of statements of Charles Robinson, 
dated September 2, 1954; Hubert Shuman, (Sherman) dated 
September 2, 1954; Ralph H. Rose, dated September 7, 
1954; Henry P. Lynch, dated September 4, 1954; and 
Milton T. Murden, dated September 24, 1954. 


3. Pertinent portions of ‘‘Working Rules, Local Union 
No. 5, International Association of Bridge, Structural and 
Ornamental Iron Workers, Riggers and Machinery Mov- 
ers’? may be received in evidence without formal proof. 


PiepGER, Epcerton & RicHARDSON 


By Justin L. Epcerton 
512 Washington Building 
Washington 5, D. C. 
Attorneys for defendant 
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Filed Dec. 6, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 
Civil Action No. 1230-56 


Otp Dominion Hoistine Service, Plaintiff 


Vv. 


Invemnity Insurance Company or NortH AMEBICa, 
Defendant 


Civil Action No. 1231-56 
Kemp-Smira Company, Plaintiff 
v. 


Invemnity Insurance Company or Norta AMERiIcA, 
Defendant 


Stipulation of Fact 


Prior to August 24, 1954, defendant issued a policy of 
automobile liability insurance in favor of the Park Transfer 
Company, a corporation engaged in the general trucking 
and hauling business in the District of Columbia, which 
policy was in full force and effect on August 24, 1954. 
In the course of such business, the Park Transfer Com- 
pany has occasion to load and unload its vehicles, al- 
though in some instances these vehicles are loaded and 
unloaded by others. 


The Heron Todd Steel Construction Company, likewise 
a corporation doing business in the District of Columbia, 
was engaged in the construction of a bridge and under- 
pass at or near the intersection of Benning Road and 
Kenilworth Avenue, N.E., in the District of Columbia on 
August 24, 1954. This bridge and underpass ran in a 
northerly and southerly direction under an existing over- 





19 


pass, which ran in an easterly and westerly direction. 

According to the specifications for the new structure, 
the bed of the bridge was to contain seven steel 

20 beams, laid parallel with one another and running 
in an easterly and westerly direction. 


Heron Todd hired two cranes to perform certain serv- 
ices in connection with this construction work. One crane 
was owned by plaintiff Old Dominion Hoisting Service 
and operated by one Charles Robinson, an employee of 
plaintiff Old Dominion Hoisting Service. This crane had 
a sixty-foot boom. The other crane was owned by plain- 
tiff Kemp Smith Company and operated by one Ralph 
Rose, an employee of plaintiff Kemp Smith Company. This 
crane had a thirty-foot boom. Both plaintiffs are engaged 
in the business of renting cranes and crews in the District 
of Columbia. 


At all times material hereto, the Old Dominion crane 


was located immediately south of the existing overpass 
and immediately west of the new bridge and underpass. 
The Kemp Smith crane was located: south of the new bridge 
and underpass. 


On the morning of August 24, 1954, a load of steel beams 
for the bed of the bridge was delivered to the construc- 
tion site on a truck owned by the Park Transfer Company 
and operated by one Matthew Robinson, an employee of 
the Park Transfer Company. These beams were between 
sixty and seventy feet long and weighed approximately 
seven tons each. The Park Transfer truck was parked 
near the Old Dominion crane and south of it at all times 
material hereto. 


With the consent of the Park Transfer Company, the 
Old Dominion crane lifted the first beam from the Park 
Transfer truck by means of a steel cable. This cable had 
a loop or eye at each end. The cable was placed around 
the middle of the beam. One loop or eye was then passed 
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through the other, forming a halter or noose around the 
beam. The free loop or eye was fastened to a large hook 
suspended from the boom of the crane. 


The Old Dominion crane picked up the beam in 
21 question from the Park Transfer truck and placed 
it upon the new structure roughly parallel with the 
existing overpass and somewhat north of the position 
which it was eventually to occupy. The beam remained 
in this location for approximately five minutes. During 
this interval the Old Dominion cable was moved to the 
east end of the beam, while a similar cable was placed 
around the west end of the beam and fastened to the 
Kemp Smith crane. This change was made because the 
supervisory personnel of Heron Todd believed that the 
Old Dominion crane could not continue to move the beam 
alone without coming into contact with certain wires sus- 
pended over the construction site. 


The two cranes then picked up the beam and commenced 
to move it in a southerly direction. Several employees 
of Heron Todd, including one Charles Albert Wagner, were 
guiding the beam by hand. While plaintiffs’ cranes 
were engaged in moving the beam toward the position which 
it was eventually to occupy in the new structure, but be- 
fore the beam came to rest upon this structure, the boom 
of the Old Dominion crane came into contact with, or in 
close proximity to, a high tension wire owned and main- 
tained by the Potomac Electric Power Company, result- 
ing in the electrocution and death of said Charles Albert 
Wagner. This electrocution occurred at approximately 
8:25 a.m. on August 24, 1954. 


The decedent’s dependents elected to receive benefits 
under the District of Columbia Workmen’s Compensation 
Act, D. C. Code § 36-501 (1951 ed.). Said benefits were 
paid by the National Surety Corp., a corporation duly 
licensed to engage and engaged in the insurance business 
in the District of Columbia, pursuant to a policy of insur- 
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ance theretofore issued by it in favor of the Heron Todd 
Steel Construction Company. 


On March 8, 1955, the National Surety Corp. filed suit 
against Old Dominion and Kemp Smith, alleging that de- 
cedent’s electrocution and death were caused by the 
22 negligence of Old Dominion and Kemp Smith and 
demanding damages therefor. Said suit is presently 
pending in this Court and bears the following caption: 
National Surety Corporation v. Old Dominion Hoisting 
Service and Kemp Smith Company, Civil Action No. 1006- 
55. Old Dominion and Kemp Smith have both made due 
demand upon defendant herein to assume the defense of 
said suit on their behalf and to pay any resulting judg- 
ment rendered against them, or either of them, which de- 
mand has been refused. 


Aenes A, Nem 
Attorney for plaintiff Old Dominion 


Hoisting Service 
1000 Hill Building 
Washington 6, D. C. 


Grorce D. Hornine, JR. 
Attorney for plaintiff Kemp Smith 
Company 
810 Colorado Building 
Washington, D. C. 


Justin L. Encerton 
Attorney for defendant 
512 Washington Building 
Washington, D. C. 
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Filed March 13, 1957 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1230-56 
Oxp Dominion Horstine Service, Plaintiff, 
v. 


Inpemniry Insurance Company or NorrH AMERICA, 
Defendant. 


Civil Action No. 1231-56 
Kemp-Smire Company, Plaintiff, 
v. 


Inpemniry Insurance Company or NortaH AMEzIca, 
Defendant. 


Memorandum 


The very helpful and informative memoranda of coun- 
sel demonstrate that there are two basic theories under the 
decisions of the State and Federal courts affecting situ- 
ations generally such as the one here. They are the so- 
called ‘‘coming to rest’’ doctrine and the ‘‘complete op- 
eration’’ doctrine. The courts of the District of Columbia 
have not been called upon to adopt either of these 
doctrines and although I am strongly inclined to the com- 
plete operation theory, I believe it unnecessary to decide 
which of the two is the right doctrine under the facts dis- 
closed by the stipulation in this case. 


It' seems abundantly clear that the function of the Park 
Transfer Service was not just to deliver the steel beams 
to the site of the bridge construction. The beams had to 
be taken from the truck and it seems to me unrealistic to 
say that the beams should have been taken from the truck 
and deposited on the ground, later to be placed at appro- 
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priate locations on the bridge and underpass. To do that 
would have involved two operations whereas the simple 

and expeditious thing to do was to unload the beams 
37 directly from the truck to the bridge. Farther, it 

is clear from the stipulation of facts that the parties 
did not contemplate a series of transactions, each com- 
plete with the unloading of each beam, but rather that 
the parties must have had in mind the unloading of the 
beams in a continuous operation. Hence, it follows that the 
decedent Wagner was killed in the course of the unload- 
ing process whether one accepts the coming to rest doc- 
trine or the complete operation doctrine. 


It follows, therefore, that the Indemnity Insurance Com- 
pany of North America, under its policy, must defend 
Civil Action No. 1006-55, National Surety Corporation v. 
Old Dominion Hoisting Service and Kemp-Smith Company. 


An appropriate judgment will be signed. 


/s/ H. A. ScHWEINHAUT 
Judge 
March 13, 1957 


38 Filed March 20, 1957 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
(Civil Division) 
Civil Action No. 1230-56 
Oxtp Dominion Hoistine Service, Plaintiff 
v. 


Inpemniry Insurance Company or Norra AMERICA, 
Defendant 
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Civil Action No. 1231-56 
Kemp Smrrxe Company, Plaintiff, 
v. 


Inpemnity Insurance Company or Norta AMERICA, 
Defendant 


Judgment 
Upon consideration of the pleadings, the stipulation of 
fact, the exhibit offered by plaintiffs and the memoranda 
and ‘oral argument of counsel, it is by the Court this 20th 
day of March, 1957. 


OnpEreD, That defendant, Indemnity Insurance Company 
of North America, shall defend the case of National Surety 
Corporation v. Old Dominion Hoisting Service and Kemp 
Smith Company, Civil Action No. 1006-55 now pending in 
this Court, on behalf of the plaintiffs herein, pursuant to 
the terms of the insurance policy filed herein as plaintiffs’ 
Exhibit No. 1; and that said defendant shall pay any re- 
sulting judgment against these plaintiffs or either of them, 
pursuant to the terms and within the limitations of said 
policy. 

! H. A. ScHWEINHAUT 

Judge 

Seen: 


Acnes A, Nenu 
Georce D. Hornine, Jz., by A. N. 


Justin L. Enezrton, by A. N. 
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Appellant | 
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Oxp Dominion Hoistrxe Service, Appellee 


No. 13,898 


| 
Inpemnity Insurance Company or NortH AMERICA, 
Appellant 





Vv. 


Kemp-Smitu Company, Appellee 





Appeal from the United States District Court for the 
District of Columbia | . 





Georce D. Horninc, Jr., 
JoHN P. ARNEss, 
Attorneys for Appellee, 
810 Colorado Building, 
Washington, D. C. 
Hocan & Hartson, ! 
Of Counsel. 
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QUESTION PRESENTED 


Was Kemp-Smith Company engaged in the process of 
unloading steel beams from the Park Transfer Company 
truck at the time of the fatal accident so as to be entitled 
to the protection of the automobile lability insurance 


policy as an additional insured within the meaning of the 
omnibus ¢lause contained therein which provided that 
coverage was extended to anyone loading or unloading the 
vehicle with the permission of the named insured. 
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IN THE 


United States Court of Appeals 


For THe District or CoLUMBIA CIRCUIT 





No. 13,897 


InpEMNITy [NsuRANCE Company oF NortTH AMERICA, 
Appellant 


Vv. 


Otp Dominion Hoistine Service, Appellee 





No. 13,898 


InpEMNiTy INsuRaNCE Company oF NortH AMERICA, 
Appellant 


Vv. 


Kemp-Smita Company, Appellee 





Appeal from the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEE 
KEMP-SMITH COMPANY 





COUNTERSTATEMENT OF CASE 
I. Proceedings Below: 


The actions consolidated herein for brief and argument 
were commenced by the filing of complaints for declaratory 
relief on insurance coverage in the United States District 
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Court for the District of Columbia on March 23, 1956 
(J.A. 1, 4). The complaint filed on behalf of Appellee 
Kemp-Smith Company sought judgment declaring that 
Indemnity Insurance Company of North America should 
appear and defend the Kemp-Smith Company in the civil 
action brought by National Surety Corporation and others 
on account of the alleged wrongful death of Charles Albert 
Wagner on August 24, 1954, and to assume on its behalf 
liability, if any, which may arise as the result of the activi- 
ties of its alleged employees in the course of unloading steel 
beams from a Park Transfer Company truck on the day 
of the fatal accident (J.A. 46). The complaint recited 
the issuance of an automobile liability insurance policy by 
Indemnity Insurance Company to Park Transfer Com- 
pany. Item 5 (c) of this automobile policy provides: 


**<Use of the automobile for the purposes stated 
includes the loading and unloading thereof.’ ”’ 


Agreement III of the insuring agreements of this policy 


provides: 


‘¢ “With respect to the insurance for Bodily Injury 
Liability and for Property Damage Liability the 
unqualified word ‘‘Insured’’ includes the Named In- 
sured and also includes any person while using the 
automobile and any person or organization legally 
responsible for the use thereof, provided the actual 
use of the automobile is by the Named Insured or with 
his permission.’ ’’ 


There were no restrictions or qualifications with respect to 
the phrase ‘‘loading or unloading”’ in item 5 (c). It was 
the contention of Kemp-Smith Company that it was en- 
titled to coverage within the terms of the omnibus clause 
of said policy as an additional insured because the charge 
was made in Civil Action No. 1006-55 that its employees 
were involved in the occurrence complained of and that 


1 The original policy of insurance was introduced as an exhibit in the trial 
court and is included in the record on appeal. 
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occurrence involved the use, i.e., ‘‘loading and unloading’’, 
of the the Park Transfer Company truck with permission 
of the named insured. 


After responsive pleadings were filed (J.A. 6, 9) and 
pre-trial proceedings held (J.A. 11-17) all parties agreed 
and stipulated that the non-jury trial should be conducted 
upon the basis of a Stipulation of Fact. Such a stipula- 
tion was filed and it constituted all of the evidence of a 
factual nature which was presented in the trial of these 
consolidated causes (J.A. 18-21). 


Because certain distortions are presented by appellants’ 
Statement of the Case, Appellee desires to set forth herein 
the stipulation entered into so that its response to the 
arguments of appellant will be properly referred to the 
facts as they were presented to the trial court. 


STIPULATION OF FACT 


‘“‘Prior to August 24, 1954, defendant issued a policy 
of automobile liability insurance in favor of the Park 
Transfer Company, a corporation engaged in the general 
trucking and hauling business in the District of Columbia, 
which policy was in full force and effect on August 24, 1954. 
In the course of such business, The Park Transfer Company 
has occasion to load and unload its vehicles, although 
in some instances these vehicles are loaded and unloaded 
by others. 


‘‘The Heron Todd Steel Construction Company, likewise 
a corporation doing business in the District of Columbia, 
was engaged in the construction of a bridge and underpass 
at or near the intersection of Benning Road and Kenilworth 
Avenue, N.E., in the District of Columbia on August 24, 
1954. This bridge and underpass ran in a northerly and 
southerly direction under an existing overpass, which 
ran in an easterly and westerly direction. According to 
the specifications for the new structure, the bed of the 
bridge was to contain seven steel beams, laid parallel 
with one another and running in an easterly and westerly 
direction. 
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‘‘Heron Todd hired two cranes to perform certain 
services in connection with this construction work. One 
crane was owned by plaintiff Old Dominion Hoisting Serv- 
ice and operated by one Charles Robinson, an employee of 
plaintiff Old Dominion Hoisting Service. This crane had 
a sixty-foot boom. The other crane was owned by plaintiff 
Kemp Smith Company and operated by one Ralph Rose, an 
employee of plaintiff Kemp Smith Company. This crane 
had a thirty-foot boom. Both plaintiffs are engaged in the 
business of renting cranes and crews in the District of 
Columbia. 


‘¢At all times material hereto, the Old Dominion crane 
was located immediately south of the existing overpass 
and immediately west of the new bridge and underpass. 
The Kemp Smith crane was located south of the new bridge 
and underpass. 


‘“‘On the morning of August 24, 1954, a load of steel 
beams for the bed of the bridge was delivered to the con- 
struction site on a truck owned by the Park Transfer Com- 
pany and operated by one Matthew Robinson, an employee 
of the Park Transfer Company. These beams were be- 
tween, sixty and seventy feet long and weighed approxi- 
mately seven tons each. The Park Transfer truck was 
parked near the Old Dominion crane and south of it at all 
times material hereto. 


‘‘With the consent of the Park Transfer Company, the 
Old Dominion crane lifted the first beam from the Park 
Transfer truck by means of a steel cable. This cable had 
a loop or eye at each end. The cable was placed around 
the middle of the beam. One loop or eye was then passed 
through the other, forming a halter or noose around the 
beam. The free loop or eye was fastened to a large hook 
suspended from the boom of the crane. 


‘¢The Old Dominion crane picked up the beam in ques- 
tion from the Park Transfer truck and placed it upon 
the new structure roughly parallel with the existing over- 
pass and somewhat north of the position which it was 
eventually to occupy. The beam remained in this location 
for approximately five minutes. During this interval the 
Old Dominion cable was moved to the east end of the 
beam, while a similar cable was placed around the west end 
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of the beam and fastened to the Kemp Smith crane. 
This change was made because the supervisory personnel 
of Heron Todd believed that the Old Dominion crane could 
not continue to move the beam alone without coming into 
contact with certain wires suspended over the construction 
site. 


‘*The two cranes then picked up the beam and commenced 
to move it in a southerly direction. Several employees 
of Heron Todd, including one Charles Albert Wagner, were 
guiding the beam by hand. While plaintiffs’ cranes were 
engaged in moving the beam toward the position which it 
was eventually to occupy in the new structure, but before 
the beam came to rest upon this structure, the boom of 
the Old Dominion crane came into contact with, or in 
close proximity to, a high tension wire owned and main- 
tained by the Potomac Electric Power Company, resulting 
in the electrocution and death of said Charles Albert 
Wagner. This electrocution occurred at approximately 
8:25 aym, on August 24, 1954. 


‘“‘The decedent’s dependents elected to receive benefits 
under the District of Columbia Workmen’s Compensation 
Act, D. C. Code § 36-501 (1951 ed.). Said benefits were 
paid by the National Surety Corp., a corporation duly 
licensed to engage and engaged in the insurance business 
in the District of Columbia, pursuant to a policy of insur- 
ance theretofore issued by it in favor of the Heron Todd 
Steel Construction Company. 


‘On March 8, 1955, the National Surety Corp. filed suit 
against Old Dominion and Kemp Smith, alleging that 
decedent’s electrocution and death were caused by the 
negligence of Old Dominion and Kemp Smith and demand- 
ing damages therefor. Said suit is presently pending in this 
Court and bears the following caption: National Surety 
Corporation v. Old Dominion Hoisting Service and Kemp 
Smith Company, Civil Action No. 1006-55. Old Dominion 
and Kemp Smith have both made due demand upon defend- 
ant herein to assume the defense of said suit on their 
behalf and to pay any resulting judgment rendered against 
them, or either of them, which demand has been refused.’’ 


In consideration of the stipulation of fact and all fair 
and proper inferences drawn therefrom Judge Schwein- 











6 


haut issued his Memorandum Opinion dated March 13, 
1957 (J.A. 22) and entered judgment in favor of plaintiffs 
Kemp-Smith Company and Old Dominion Hoisting Service 
on March 20, 1957 (J.A. 23, 24). 


From that judgment this appeal is taken. 


II. Question Presented: 


Was Kemp-Smith Company engaged in the process of 
“‘qnloading’’ steel beams from the Park Transfer Company 
truck at the time of the fatal accident so as to be entitled 
to the protection of the automobile liability insurance 
policy as an additional insured within the meaning of the 
omnibus clause contained therein which provided that 
coverage was extended to anyone loading or unloading the 
vehicle with the permission of the named insured. 


SUMMARY OF ARGUMENT 
The ‘‘loading and unloading’’ definition clause obviously 


constitutes an expansion of the coverage which was ex- 
tended by the policy prior to its inclusion. The omnibus 
clause has always had as its basic purpose the extension 
of coverage to persons using the automobile with the per- 
mission or consent of the named insured. ‘‘Use’’ has now 
been defined and enlarged to mean and include the loading 
and unloading operation. Its application obviously is not 
restricted to instances in which the vehicle itself is being 
used and if it were so interpreted it would become a 
mere superfluity because the vehicle’s use has always been 
covered. 


‘‘Loading and unloading’’ contemplates the commercial 
delivery of the merchandise involved and its scope in any 
particular case depends upon the nature of the goods, 
the method chosen to unload, the facilities available and 
other surrounding circumstances. There can be no ques- 
tion but that under the circumstances presented in this 
particular case the alleged employee of Kemp Smith 
Company was engaged in the operation of unloading one 
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of the several seven ton steel beams which were carried 
to the scene by the Park Transfer Company truck in 
response to the order from the Heron Todd Steel Company. 


Appellant’s contention on page 7 of its brief that: 
‘‘Heron Todd then (after a delay of five minutes) decided 
that rather than to unload the rest of the beams from the 
truck this beam would be first placed in its final position 
in the bridge structure’’ is not consistent with the stipula- 
tion of facts entered into. (Parenthetical expression added.) 
The stipulation recites that: ‘‘This change was made be- 
cause the supervisory personnel of Heron Todd believed 
that the Old Dominion crane could not continue to move 
the beam alone without coming into contact with certain 
wires suspended over the construction site.’’ (J.A. 20, 
Emphasis added). 


The contentions made by appellant to the effect that there 
must be some causal relationship between the use of the 
truck and the accident is not supported by the authorities. 
All that is required is that there be a causal connection 
between the unloading operation and the accident. Simi- 
larly, appellant’s contention that the activities of unload- 
ing the steel beams and of building the bridge are mutually 
exclusive is without merit. It cannot be said that any 
action which contributes toward the completion of the 
bridge is automatically disqualified from being included 
within the unloading operation. 


The automobile liability insurance carrier and the pre- 
miums it collects on their commercial use policy certainly 
contemplates the industrial hazard which may be encoun- 
tered in the transportation of heavy equipment, material 
and supplies. The premium is not that which would be 
commensurate with a passenger car risk and the threat 
that the ‘‘whole purpose and design of the automobile 
policy’’ will be thwarted is not at all real. The appellant 
prepared the policy in issue and it is not only bound by 
its terms but ambiguities must be resolved against it and 
any liberality which may be extended must be shown to 
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the insured. These facts and these considerations provide 
ample justification for Judge Schweinhaut’s decision and 
they warrant affirmance by this Court. 


ARGUMENT 


Appellant seeks a trial de novo in this Court (Appellant’s 
brief pp. 6, 19). If it were so entitled Appellant would be 
greatly convenienced for obviously the conclusions, infer- 
ences, findings and decisions of Judge Schweinhaut were 
adverse to Appellant and it would like to convince this 
Court that what has gone on before is of no consequence 
and that Judge Schweinhaut’s findings are of no persuasion. 
In this jurisdiction however, this Court has stated that it 
will not reverse a finding of a trial court, even if it is 
upon documentary evidence alone, unless the finding is 
clearly erroneous and unless there is a ‘‘definite and firm 
conviction that a mistake has been committed’’ Bishop 
v. United States, 96 U.S. App. D.C. 117, 122, 273 F. 2d 
582 (1955). 


The fundamental controversy involved herein is basically 
factual and depends upon the resolution of three problems. 
(1) Were the equipment and alleged employees of Kemp- 
Smith Company engaged in unloading steel beams from 
the Park Transfer truck at the time of the accident? (2) 
Was there a causal relationship between the unloading 
operation and the accident? (3) If the Kemp-Smith equip- 
ment and its alleged employee were engaged in unloading 
the truck were they so engaged with the permission of 
Park Transfer so as to qualify as additional insured under 
the omnibus clause of its automobile liability insurance 


policy.* 


2 Appellant has conceded at p. 5 of its brief that the omnibus clause of 
its policy would afford coverage for the crane operators if they were engaged 
in unloading. This means it concedes that permission was extended to unload 
and for all practical purposes we may look on the crane equipment and the 
operator as though they were owned and employed by the Park Transfer 
Company. 
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In order to properly respond to the questions presented | 
one must appreciate the development of this particular 
insurance policy clause as well as the authorities which 
have interpreted it. For many years standard automobile 
policies have contained ‘‘omnibus’’ clauses which are de- 
signed to constitute those using the insured vehicle with 
the permission of the named insured as additional insureds 
under the policy. ‘‘Use’’ with permission was the relevant 
inquiry with respect to coverage. Then with the develop- 
ment of commercial vehicular activity there came in appre- 
ciation of the fact that commercial vehicles did more than 
merely move with passengers or cargo. These vehicles 
were involved in commerce and in commercial delivery with 
respect to which loading and unloading was an essential 
and integral part. The policy then provided for a defini- 
tion of the word ‘‘use’’ to include ‘‘loading and unloading’’ 
of the vehicle. Obviously the addition was designed to 
increase coverage and to extend it beyond the actual use 
of the vehicles. 


The courts were soon called upon to form a body of 
law relating to this particular provision of the policy. 
Because of the difficulty in determining when the loading 
and unloading operations ceased the courts grasped for 
formulae. Two doctrines emerged, each with the single 
purpose of determining whether a given factual situation 
was within the contemplation of the ‘‘loading and unload- 
ing’’ clause. These were called (1) the ‘‘coming to rest’’ 
doctrine, and (2) the ‘‘completed operations’’ doctrine. 


It was said that: ‘‘Under the ‘coming to rest’ doctrine, 
unloading consists of only the actual removal of the article 
from the truck to the time when the article taken off the 
truck has actually come to rest and every connection 
of the truck with the unloading process has ended.”’ 


* * * * 


‘‘The ‘completed operations’ doctrine is that an ‘unloading’ 
clause covers the entire process involved in the movement 
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of goods when they are given into the insured’s possession 
until they are turned over at the place of destination to the 
party to whom delivery is to be made.’’ Connecticut 
Indemnity Co. v. Lee, 74 F. Supp. 353, 359 (U.S. D.C. 
D. Mass., 1947). 


In the beginning there was thought to be a respectable 
division of the authority in favor of each rule (Amno., 
Liability Policy—Loading and Unloading, 160 A.L.R. 1259), 
however, the courts following the ‘‘coming to rest’? doc- 
trine began to realize that neither reason nor logic sup- 
ported a conclusion that ‘‘unloading’’ stopped when there 
was a momentary departure from the unloading process 
and the leading ‘‘coming to rest’’ case Stammer v. Kitz- 
miller, 226 Wis. 348, 276 W.W. 629 (1937) was eventually 
distinguished upon similar facts by the same Court in 
Hardware Mutual Casualty Co. v. St. Paul Mercury Indem- 
nity Co., 264 Wis. 230, 58 W.W. 2d 646 (1953). Nearly 
all jurisdictions now follow the ‘‘complete operation’’ 
theory and a close analysis of the opinions from those 
courts which still pay lip service to the ‘‘coming to rest”’ 
theory convinces that there is but one rule and that that 
rule, whatever it might be called, requires a determination 
of whether the accident was in some way causally related, 
as a practical matter, to the unloading of the vehicle. If 
it was coverage is extended. Mere semantics have no 
potency. It is the result reached by the court that deter- 
mines the true meaning of any particular opinion. Each 
case depends upon its factual setting and must be decided 
in the light thereof. 


The most frequently cited case from the federal courts is 
that of Maryland Casualty Co. v. Tighe, 29 F. Supp. 69 
(U.S. D.C. N.D. Calif., 1939). In that declaratory judgment 
action on the automobile insurance policy it appeared that 
a produce delivery had been made and the employee was 
on his way back to the vehicle when he collided with a 
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pedestrian. The court held the automobjle liability cover- 
age to be applicable and at page 71 stated: 


‘‘Insured was using his truck in making delivery of 
produce to a customer. When the accident happened, 
the process of unloading was in operation. It was 
a continuing process, including delivery, and could 
not be complete until all of the produce was delivered 
to the Inn. The accident happened while the unloading 
was being consummated.’’ 


In Maryland Casualty Co. v. Cassetty, 119 F. 2d 602 
(6th Cir. 1941) a pedestrian had stumbled over a lump of 
coal left on the sidewalk during a coal delivery. The 
trial court in the declaratory judgment action held the 
automobile liability coverage to be applicable and its 
judgment was affirmed on appeal. The scope of the cover- 
age to be extended was clearly stated in the opinion of 
the Court of Appeals at page 604: 


“Giving effect to the entire policy, it is clear it was 
intended by the parties to cover liability arising in 
some instances when the truck was stationary. If the 
unloading of this truck or its use in the transportation 
or delivery of goods was the efficient and predominat- 
ing cause of appellee’ s injuries, we need look no fur- 
ther in determining liability under the policy.’’ 


In the suit against Travelers Insurance Company in 
Bituminous Casualty Corp. v. Travelers Ins. Co., 122 F. 
Supp. 197 (U.S. D.C. D. Minn., 1954) wherein one Williams 
had been injured when a gear on a power shovel slipped 
causing the arm of the shovel to strike him, it appeared 
that the parties were obliged to use a power shovel or some 
other external mechanized agency in order to load a truck 
with lime. The personal injury was caused by a defect 
in the power shovel or in its operation, nevertheless the 
eourt held that the truck owner’s automobile insurance 
policy was the applicable coverage pointing out: (1) that 
the ‘‘loading and unloading”’ clause obviously increases the 
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coverage which was extended before this clause was added 
so as to cover situations not involving direct ‘‘use’’ of the 
vehicle and (2) that it was immaterial that neither the 
truck nor its operator was a responsible cause of the injury. 


The leading New York case of Wagman v. American 
Fidelity € Cas. Co., 304 N.Y. 490, 190 NE 2d 592 (1952) 
involved injuries sustained by a pedestrian when one of the 
unloading employees collided with her on the way back 
into the store to check on other goods to be shipped. This 
tortfeasor was employed by the store to which the truck 
had come to pick up merchandise and was not an employee 
of the truck owner. The New York court held that the 
truck company’s insurer was compelled to defend the 
store’s employee stating at page 594: 


‘“‘The interpretation of clauses such as those in 
Gilbert’s policy, defining ‘use’ of the insured auto- 
mobile as including ‘loading and unloading’, has occa- 
sioned doctrinal division among the authorities. The 
narrower construction, adopted in some states, insists 
upon a close connection between the vehicle and the 
acts for which coverage is claimed. ‘Loading’ is 
interpreted by the courts of those jurisdictions as 
including only the immediate act of placing the goods 
upon the vehicle,—excluding the preliminary acts of 
bringing the goods to the vehicle; and ‘unloading’ is 
taken to embrace only the operation of removing the 
goods from the vehicle to a place of rest. (Citations 
omitted.) The broader construction, adopted in a 
majority of the jurisdictions which have passed upon 
the question, is that ‘loading and unloading’ embrace, 
not only the immediate transference of the goods to 
or from the vehicle, but the ‘complete operation’ of 
transporting the goods between the vehicle and the 
place from or to which they are being delivered. (Cita- 
tions omitted.) The latter view impresses us as 
sounder, as more fully carrying out the aim of the 
policy—to cover the entire operation of making com- 
mercial pickups and deliveries in the business of the 
insured carrier—and, indeed, the courts in this state 
have already signified their approval of it. (Citations 
omitted.) ’’ 
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Other typical ‘‘loading and unloading’’ cases which sup- 
port the view that coverage is to be extended in the event 
of injuries causally related to the unloading operation are: 
Raffel v. Travelers Indemnity Co., 141 Conn. 389, 106 A. 
2d 716 (1954); Coulter v. American Employers Ins. Co., 
333 Ill. App. 631, 78 NE 2d 131 (1948) ; London Guarantee 
¢& Accident Co. v. C. B. White & Bros., 188 Va. 195, 49 S.E. 
2d 254 (1948) ; Turtletaub v. Hardware Mutual Cas. Co., 62 
A. 2d 830 (N.J. Dist. Ct. 1948) ; Connecticut Indemnity Co. 
v. Lee, supra; Pacific Auto. Ins. Co. v. Commercial Casualty 
Ins. Co., 108 Utah 500, 161 P. 2d 423 (1945); Bobier v. Na- 
tional Casualty Co., 143 Ohio St. 215, 54 N.E. 2d 798 (1944) ; 
State ex rel. Butte Brewing Co. v. District Court, 110 Mont. 
250, 100 P. 2d 932 (1940); and Wheeler v. London Guaran- 
tee & Accident Co., 292 Pa. 156, 140 Atl. 855 (1928). 


Appellant seizes upon language in some of the reported 
cases to the effect that there must be a causal relationship 
between the ‘‘use’’ of the vehicle and the accident before 
this coverage is applicable and attempts to distort that 
language into support for the contention that the vehicle 
must actually be involved. Such a contention is completely 
lacking in convincing force since it is clear that those courts 
are cognizant of the fact that ‘‘use’’ has been defined in 
the insurance policy to include ‘‘loading and unloading’’. 
The statements relied upon by appellant must be inter- 
preted in that light. 


It was stated in the beginning of this argument that 
the second question for consideration is whether the acei- 
dent complained of was causally related to the unloading 
of the Park Transfer Truck. The requirement pre- 
supposed by this question is essentially one of proximate 
cause. It is obvious that no legal liability can be imposed 
for actions which are not causally related to the injuries 
complained of. In the instant case no serious dispute can 
arise in the determination of answer to the second question 
because if the first question is answered in the affirmative 
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and it is held that the accident occurred during the unload- 
ing operation, it is obvious that the injuries sustained are 
causally related to that unloading operation. Appellant 
would have this Court declare the unloading to be at an 
end at the instant of the first pause after each particular 
beam was taken from the truck bed. The court in London 
Guarantee & Accident Co. v. C. B. White & Bros., supra, 
dealt with similar contentions and said at 49 S.E. 2d 
254-259 : 


‘‘Tf the lump of coal that caused the accident had 
been shoveled from the truck, very clearly the policy 
would have covered the accident, even under the 
‘coming to rest’ doctrine, as we understand the scope 
of the doctrine. We are unable to discern the logic 
of holding that there was no coverage if, instead of 
shoveling the coal from the truck, it was first dumped 
from the truck and then shoveled into the manhole.’’ 


Similarly, appellants would not contest coverage if the 


accident had occurred while the Old Dominion crane held 
the beam. If that crane had been able to deposit the beam 
in the desired position without fear of contact with the 
wires there would have been no question raised. Appel- 
lants proposed determination is that the unloading opera- 
tion terminated when the beam was temporarily deposited 
on the bridge so that the Kemp-Smith crane could connect 
its boom to one end in order to help the Old Dominion 
crane continue to move the beam to the desired location. 
There is no reason or logic to support such a determination. 


According to the stipulation of fact the Park Transfer 
Company is in the general trucking and hauling business. 
In connection therewith it transported a load of seven ton 
steel beams approximately sixty to seventy feet in length to 
the construction site whereon Heron Todd Steel Construc- 
tion Company was the steel construction sub-contractor. 
The only employee of Park Transfer present was the truck 
driver Matthew Robinson. Park Transfer made no arrange- 
ments itself for unloading the truck and had no special 
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equipment available. Obviously it was not contemplated 
by the parties that the truck driver would unload those 
beams. With the consent of Park Transfer, the cranes 
on the job site were used. When the Old Dominion crane’s 
boom came to the point where the ‘‘supervisory personnel 
of Heron Todd believed that the Old Dominion crane could 
not continue to move the beam alone without coming into 
contact with certain wires ...’’ it was ‘‘placed ... upon 
the new structure roughly parallel with the existing over- 
pass and somewhat north of the position which it was even- 
tually to oceupy.’’ During a five minute interval ‘‘the 
Old Dominion cable was moved to the east end of the beam, 
where a similar cable was placed around the west end of 
the beam and fastened to the Kemp-Smith ecrane.’’ ‘‘The 
two cranes then picked up the beam and commenced to 
move it in a southerly direction.”’. . . ‘toward the position 
which it was eventually to occupy in the new structure.’’ 
Before the beam came to rest the contact which caused 
the electrocution of Charles Wagner occurred. Appellant 
contends that these facts and circumstances do not provide 
a basis for coverage in favor of Kemp-Smith Company, 
or Ralph Rose the crane operator, under the omnibus 
clause of its policy. The policy’s formula provides that 
those who use (‘‘Use of the automobile for the purposes 
stated includes the loading and unloading thereof.’’) the 
automobile (‘‘provided the actual use of the automobile is 
by the Named Insured or with his permission.’’) are addi- 
tional insureds entitled to coverage. Appellant concedes 
permission but argues that this act was not unloading 
within the contemplation of the policy. 


If there is any question of ambiguity there are certain 
fundamentals which must be applied. The policy in ques- 
tion, and the particular clause involved herein were 
drafted by the appellant and must be construed strictly 
in favor of the insured and against the insurer. Red Ball 
Motor Freight v. Employers Mutual Inability Ins. Co., 189 
F. 2d 374 (5th Cir. 1951); Bituminous Casualty Corp. v. 
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Travelers Insurance Co., supra; and Connecticut Indemnity 
Co. v. Lee, supra. If Indemnity Insurance Company in- 
tended any restriction or limit on this ‘‘unloading’’ clause 
it should have so stated in the policy. Instead it left that 
matter to the complete discretion of Park Transfer Com- 
pany. Of course, Park Transfer could have piled the 
beams right beside its truck or in any other suitable reposi- 
tory, but Indemnity Insurance Company cannot complain 
because Park Transfer chose the particular method em- 
ployed. These beams were being unloaded with Park 
Transfer’s consent from the truck directly to the area on 
the bridge where they were to be installed. There was 
no purpose or rationale to be served in moving these seven 
ton beams first to a storage place and then to the bed of 
the bridge. The arrangement employed was with the per- 
mission of Park Transfer and appellant having left the 
matter to its assured’s complete discretion has no present 
standing to complain. It is not the intention of the parties 
to the unloading operation that is in issue. That has 


been determined by the fact stipulation. This appeal is 
concerned only with the meaning of the insurance policy 
clause and the intention to be derived therefrom. 


CONCLUSION 


The ‘‘loading and unloading”’ provision of the automobile 
liability insurance policy involved herein was intended to 
extend coverage to the named insured and to those using 
with its permission to instances and situations not neces- 
sarily directly involving the vehicle insured. Since in the 
policy involved there was no restriction of the loading or 
unloading to be covered, it must be held that the unloading 
operation undertaken with the permission of the named 
insured is within the policy’s coverage. If the insurance 
company intended to restrict the permission which Park 
Transfer Company could extend it should have done so in 
its policy. Ambiguities must now be interpreted in favor 
of the assured. The factual status of this case is governed 
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by the stipulation of fact and the circumstances set forth 
therein leaves no doubt but that Judge Schweinhaut’s con- 
clusions are based upon substantial evidence. His decision 
is in accord with the weight of authority and is consonant 
with the facts. It should not be disturbed in the absence 
of a showing which definitely and firmly convinces this 
Court that a mistake has been made. 


Respectfully submitted, 


Greorce D. Hornine, JR., 
JoHun P. ARNESS, 
Attorneys for Appellee, 
810 Colorado Building, 


Washington, D. C. 


Hocan & Hartson, 
Of Counsel. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee Old Dominion Hoisting Service 
the question presented is: 


Whether, under the pleadings and stipulated facts, at 
the moment the fatal accident occurred the equipment and 
employees of appellees were engaged in unloading steel 
beams from the truck of the Park Transfer Company, 
within the meaning of the coverage provision of appellant’s 
standard automobile liability insurance policy defining the 
insured use of said truck as including the ‘‘loading and 
unloading thereof.’’ 
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IN THE 


United States Court of Appeals 


For THE Disteicr or CoLtumBra Cirrcuir 


No. 13,897 


InpemNity Insurance Company or NortH AMERICa, 
Appellant 


Vv. 
Otp Domryion Horstine Service, Appellee 


No. 13,898 


Inpemniry Insurance Company or Norra AMERICA, 
Appellant 


v. 
Kemp Smita Company, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE OLD DOMINION 
HOISTING SERVICE 


COUNTERSTATEMENT OF THE CASE 


Appellant’s statement of the case is substantially correct 
and complete. Appellee Old Dominion Hoisting Service 
desires to make the following additions and corrections to 
this statement: 


At all times material hereto, appellees were acting with 
the consent of the Park Transfer Company. 
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The steel beam in question was placed upon the new 
structure somewhat north of the position which it was 
eventually to occupy for a period of approximately five 
minutes. During this interval the cable from the Old 
Dominion crane was moved to the east end of the beam 
and a similar cable from the Kemp Smith crane was placed 
around the west end of the beam. This change was made 
because the supervisory personnel of Heron Todd believed 
that the Old Dominion crane could not continue to move 
the beam alone without coming into contact with certain 
wires suspended over the construction site. 


SUMMARY OF ARGUMENT 


The issue in this case hinges upon the interpretation of 
the ‘‘loading and unloading’’ clause of a standard auto- 
mobile liability insurance policy. If appellees were en- 
gaged in ‘‘unloading’’ a steel beam from the insured vehicle 
when the accident in question occurred, they are entitled 
to protection under appellant’s policy. If the unloading 


operation had terminated prior to the accident, the policy 
concededly affords no protection. Appellant contends that 
the ‘‘unloading’’ of this steel beam ceased when the beam 
was temporarily deposited on the new structure for a 
period of five minutes. Appellees, on the other hand, 
contend that the unloading operation continued at least 
until this beam was deposited in the final location desig- 
nated by Heron Todd. 


While the issue thus raised is one of first impression in 
the District of Columbia, it has frequently been litigated 
elsewhere. Two basic rules have emerged from these cases. 
Under the so-called ‘‘coming to rest’’ rule, the term un- 
loading embraces only the actual movement of the article 
from the insured vehicle until it comes to rest and every 
connection of the vehicle with the unloading operation has 
ceased. Under the so-called ‘‘complete operation’’ rule, 
which represents the overwhelming weight of authority, 
the term unloading embraces the entire process of removing 
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the article from the insured vehicle until it is turned over 
to the recipient at the agreed destination. 


If the ‘‘complete operation’’ rule is applied to the facts 
of this case, it is crystal clear that the accident in question 
arose out of the unloading process. The authorities under 
this rule hold that the unloading process is not terminated 
when an article comes to rest temporarily before it is 
deposited in the position designated by the customer for 
delivery. Since the accident in this case occurred after 
the beam came to rest temporarily but before it was de- 
posited in its final resting place, the unloading operation 
was still in progress under this rule. 


Even under the minority ‘‘coming to rest’’ rule, as it 
is actually applied by the courts, the unloading operation 
had not ceased prior to the accident. While the beam had 
come to rest temporarily, it was still being transported 
by the very agency which initially removed it from the 
insured truck, namely, the Old Dominion crane. Under 


the leading ‘‘coming to rest’’ decision, this factor pre- 
cludes a holding that unloading had terminated. 


Any doubt concerning coverage in this case should be 
resolved against the appellant insurer. This principle is 
particularly applicable where, as here, the policy clause in 
question has so often been construed by the courts to 
cover cases of this character. 


Appellant argues that its policy protects only against 
liability for accidents caused by the unloading process, and 
that there was no such causal connection here. Under the 
facts of this case, however, appellant’s contention is noth- 
ing more or less than another way of saying that the policy 
affords no protection if unloading had ceased prior to the 
accident. The authorities make it clear that unloading had 
not ceased prior to the accident, and hence the court below 
correctly concluded that appellees are entitled to protection 
under the terms of appellant’s policy. 
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ARGUMENT 


I. Appellees Were “Unloading” an Insured Vehicle When the 
Fatal Accident Occurred 


The disposition of this case depends upon the proper 
interpretation of the ‘‘loading and unloading’’ clause of 
a standard automobile liability insurance policy. This is 
a question of first impression in the District of Columbia. 
As recognized by appellant, however, it has been frequently 
litigated elsewhere, and two basic theories have emerged 
for the interpretation of such clauses. 


Under the narrow ‘‘coming to rest’’ rule, the term un- 
loading embraces only the actual movement of the article 
from the insured vehicle until it comes to rest and every 
connection of the vehicle with the unloading operation has 
ceased. Under the broader or ‘‘complete operation”’ rule, 
the term unloading embraces the entire process of remov- 
ing the article from the insured vehicle until it is turned 


over to the recipient at the agreed destination. The au- 
thorities developing these two rules are collected in a widely 
cited annotation at 160 A.L.R. 1259. 


The ‘‘coming to rest’? rule is the law today in three 
jurisdictions at most. The leading case under this rule is 
Stammer v. Kitzmiller, 226 Wis. 348, 352-353, 276 N.W. 629, 
631 (1937). There an employee of the assured delivered a 
barrel of beer by truck. He removed the beer from the truck 
and placed it on the ground. He then lowered it through 
an open hatchway in the sidewalk to the basement of the 
customer’s tavern. While he was engaged in having his 
order slip signed inside the tavern, a pedestrian fell into 
the hatchway. The court held that the pedestrian’s claim 
was not within the coverage of a standard automobile 
liability policy, because the unloading operation had ter- 
minated. It is not clear, however, whether the court re- 
garded the unloading operation as concluded when the 
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beer was placed on the ground or when it was later placed 
in the basement. The opinion reads in part as follows: 


‘“When the goods have been taken off the automobile 
and have actually come to rest, when the automobile 
itself is no longer connected with the process of un- 
loading, and when the material which has been unloaded 
from the automobile has plainly started on its course 
to be delivered by other power and forces independent 
of the automobile and the actual method of unloading, 
the automobile then may be said to be no longer in use. 
The precise line at which the unloading of the auto- 
mobile ends and a further phase of commerce such as 
the completion of delivery begins after unloading may 
in some cases be difficult of ascertainment, but where, 
as here, the merchandise had been removed from the 
truck and considerable time had elapsed after any- 
thing was done which could reasonably be said to be 
connected with the actual unloading, there is no diffi- 
culty in limiting the responsibility of the insurer who 
covers loading and unloading operations, and fixing 
the liability of an insurer who protects against loss 
arising from the acts caused by employees of the 
assured engaged in the discharge of their duties to 
carry on its work off the assured’s premises.’’ 


The proper interpretation of the Stammer case is further 
complicated by the subsequent case of Hardware Mut. Cas. 
Co. v. St. Paul Mercury Indemnity Co., 264 Wis. 230, 234, 
58 N.W. 2d 646, 647-648 (1953). This case involved a 
factual situation virtually identical to that in Stammer, 
except that the pedestrian fell through the hatchway before 
anything had been moved from the truck. The Wisconsin 
court held that this pedestrian’s claim was covered by a 
standard automobile liability policy, stating: 


‘‘In the case at bar, the truck and the beer had 
arrived at the intended destination on the street, and 
the opening of the trap door by the driver was properly 
and necessarily the actual commencement of the physi- 
cal operation of unloading the beer. Apparently no 
time had needlessly elapsed between the driver’s open- 
ing of the trap door and the intended continuing move- 
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ment of the beer into the basement for storage, which 
was an essential part of the unloading operation.’’ 


Georgia and possibly Minnesota are the only other states 
which apparently adhere to the ‘‘coming to rest’’ rule. 
See American Casualty Co. v. Fisher, 195 Ga. 136, 23 S.E. 
2d 395 (1942) ; St. Paul Mercury Indemnity Co. v. Standard 
Accident Ins. Co., 216 Minn. 103, 11 N.W. 2d 794 (1943) ; 
Franklin Co-op. Creamery Ass’n v. Employers’ Liability 
Assurance Corp., 200 Minn. 230, 273 N.W. 809 (1937) ; ef. 
Gamble-Skogmo, Inc. v. St. Paul Mercury Indemnity Co., 
242 Minn. 91, 64 N.W. 2d 380 (1954). 


All of the other American jurisdictions which have passed 
upon this question now adhere to the ‘‘complete operation”’ 
rule. This rule has been followed by the Fifth, Sixth, 
EKighth, and Ninth Circuits in cases arising from Texas, 
Tennessee, Missouri, and California, respectively. Earlier 
this year it was applied by the United States District 
Court for Massachusetts. It has also been adopted by 
the state courts of California, Connecticut, [linois, Louisi- 
ana, Montana, New Jersey, New York, Ohio, Pennsylvania, 
Texas, Utah, and Virginia. 


One of the most often cited cases expounding this rule 
is State ex rel. Butte Brewing Co. v. District Court, 110 
Mont. 250, 256, 100 P. 2d 932, 934-935 (1940). There a 
brewing company truck was driven to the customer’s place 
of business and beer intended for the customer was placed 
on the sidewalk. A brewing company employee then en- 
tered’ the customer’s basement and opened a sidewalk 
trap door as a pedestrian was stepping upon it. The court 
held that the pedestrian’s claim came within the coverage 
of a standard automobile liability policy, stating: 


‘“We hold that under the facts here presented the 
unloading of the truck was a continuous operation 
from the time the truck came to a stop and the trans- 
portation ceased until the barrel of beer was delivered 
to the customer. The unloading of the truck cannot 


7 


be said to have been accomplished when the barrel 
of beer was placed upon the sidewalk. As well might 
it be argued that the loading of the truck consisted 
merely of the act of lifting commodities from the 
ground to the body of the truck. The loading of the 
truck would contemplate much more than that. It 
would embrace the entire process of moving the com- 
modities from their accustomed place of storage or 
the place from which they were being delivered until 
they had been placed on the truck. So, too, the unload- 
ing thereof embraced the continuous act of placing the 
commodities where they were intended to be actually 
delivered by use of the truck.’’ 


Another leading case under the ‘‘complete operation”’ 
rule is Pacific Auto. Ins. Co. v. Commercial Cas. Ins. Co., 
108 Utah 500, 510-511, 161 P. 2d 423, 428 (1945). The 
facts in this case were virtually identical to those in the 
Butte Brewing Co. case. The court rejected the automobile 
insurer’s contention that ‘‘unloading’’ ceased when the 
beer was placed upon the sidewalk. It held that the 
pedestrian’s claim came within the coverage of a standard 
automobile liability policy, pointing out: 


‘<The policy specifies that the truck is to be used 
only in the business of the Brewing Company, includ- 
ing loading and unloading of the trucks in making 
commercial deliveries. Commercial delivery as a 
matter of common knowledge includes taking the 
articles from their usual place of storage or assembly 
to the place of destination and turning them over to 
the control or possession of the purchaser or receiver. 
Sometimes delivery may be made by depositing things 
on the sidewalk or on a platform or other convenient 
place. That, however, is usually indicated by the 
custom of the business or agreement of the parties. 
Normally a delivery is not completed until the deliv- 
eror has finished his handling of the article, has com- 
pleted his assignment or task of putting the articles 
into the possession of the receiving party.’’ 
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A well reasoned federal case in point is Maryland 
Casualty Co. v. Tighe, 29 F. Supp. 69, 71 (N.D.Cal. 1939), 
affirmed 115 F. 2d 297 (9th Cir. 1940). There the insured’s 
truck was parked across the street from an inn. An em- 
ployee of the insured had carried one load of vegetables 
from the truck into the inn and was returning for a second 
load when he collided bodily with one Tighe on the sidewalk. 
The courts held that Tighe’s claim was covered by the 
‘‘loading and unloading’’ clause of a standard automobile 
liability policy. The District Court stated: 


‘‘Insured was using his truck in making delivery of 
produce to a customer. When the accident happened, 
the process of unloading was in operation. It was a 
continuing process, including delivery, and could not 
be complete until all of the produce was delivered to 
the Inn.”’ 


The case of Raffel v. Travelers Indemnity Co., 141 Conn. 
389, 394-395, 106 A. 2d 716, 719 (1954), is of particular 
interest because of its factual similarity to the case at 
bar. An employee of the insured removed a roll of 
linoleum weighing two or three hundred pounds from his 
truck and deposited it on the customer’s porch in a 
horizontal position. Because of its weight, he was unable 
to move it further. He then secured the assistance of a 
neighbor and placed it in an upright position near the 
customer’s front door. Sometime after the linoleum was 
placed in this position, it fell upon the customer’s child. 
The court held that the child’s claim came within the 
coverage of a standard automobile liability policy, rejecting 
the ‘‘coming to rest’’ rule in the following language: 


“The majority of the courts have adopted a broader 
construction and have held that the phrases in question 
comprehend not only the immediate transfer of the 
goods from the truck but also the operation of moving 
them from the vehicle to the place where they are to 
be ultimately delivered. This is referred to as the 
‘complete operation’ doctrine. . . . The rationale of 
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the ‘complete operation’ doctrine, which we hold is 
the more just and understandable of the two, is that 
the facts of each case must establish a causal relation- 
ship between the ‘use’ and ‘unloading’ of the vehicle 
and the injuries inflicted.’’ 


The leading New York case in this field likewise rejects 
the ‘‘coming to rest’’ rule. In the case of Wagman v. 
American Fidelity & Casualty Co., 304 N.Y. 490, 494, 109 
N.E. 2d 592, 594 (1952), a truck owned by the Gilbert 
Carrier Corp. was parked in front of a Bond store. Two 
Bond employees were rolling garments out to the curb on 
movable racks. Employees of Gilbert Carrier then lifted 
these garments into the truck. Wagman, an employee of 
Bond, was supervising this operation. On his way back 
into the store to check on some other goods to be shipped, 
he collided bodily with a pedestrian and severely injured 
her. The New York Court of Appeals held that Wagman 
was entitled to protection under a standard automobile 
liability policy covering the Gilbert Carrier truck. After 
discussing the ‘‘coming to rest’’ rule, the court stated: 


‘‘The broader construction, adopted in a majority of 
the jurisdictions which have passed upon the question, 
is that ‘loading and unloading’ embrace, not only the 
immediate transference of the goods to or from the 
vehicle, but the ‘complete operation’ of transporting 
the goods between the vehicle and the place from or to 
which they are being delivered. ... The latter view 
impresses us as sounder, as more fully carrying out 
the aim of the policy—to cover the entire operation of 
making commercial pickups and deliveries in the busi- 
ness of the insured carrier—and, indeed, the courts in 
this state have already signified their approval of it.’’ 


Another decision involving a factual situation similar 
to that in the instant case is Wheeler v. London Guarantee 
& Accident Co., 292 Pa. 156, 140 Atl. 855 (1928). There 
the plaintiffs’ employees transported two steel girders to 
a building under construction on a truck covered by a 
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standard automobile liability policy. The girders were to 
be unloaded inside of the building, but the truck became 
imbedded in mud outside of the building and the employees 
were compelled to unload the girders with one end in the 
building and one end on the sidewalk. They then tele- 
phoned their office for assistance. Before both girders 
could be deposited inside of the building, however, a boy 
was injured while attempting to climb over one of them. 
The court held that his claim was within the coverage 
of plaintiffs’ policy, because the unloading of the girders 
was not terminated until they were deposited inside of 
the building. 


A final decision deserving of discussion is the case of 
London Guarantee & Accident Co. v. C. B. White & Bros., 
188 Va. 195, 206, 49 S.E. 2d 254, 259 (1948). In this case, 
a dump truck covered by a standard automobile liability 
policy deposited coal at the edge of the curb. Two em- 
ployees of the truck owner then shoveled the coal into 


a manhole in the sidewalk. During the course of this 
operation, they dropped a lump of coal which caused a 
pedestrian to fall. The Virginia court held that the ‘‘load- 
ing and unloading’’ clause of the policy covered her claim, 
rejecting the contention that the unloading process ter- 
minated when the coal was deposited at the edge of the 
curb. In a well reasoned opinion, the court pointed out: 


‘Tf the lump of coal that caused the accident had 
been shoveled from the truck, very clearly the policy 
would have covered the accident, even under the ‘com- 
ing to rest’ doctrine, as we understand the scope of 
that doctrine. We are unable to discern the logic of 
holding that there was no coverage if, instead of 
shoveling the coal from the truck, it was first dumped 
from the truck and then shoveled into the manhole.’’ 


The ‘‘complete operation’’ rule has been adopted or 
approved in other cases too numerous for discussion. See 
Red Ball Motor Freight v. Employers Mut. Liability I. Co., 
189 F. 2d 374 (5th Cir. 1951); Maryland Casualty Co. v. 





11 


Dalton Coal & Material Co., 184 F. 2d 181 (8th Cir. 1950) ; 
Maryland Casualty Co. v. Cassetty, 119 F. 2d 602 (6th Cir. 
1941) ; Employers’ Liability A. Corp. v. Robert Northridge 
F. Co., 148 F. Supp. 262 (D. Mass. 1957); American Auto. 
Ins. Co. v. American Fidelity & Cas. Co., 106 Cal. App. 2d 
630, 235 P. 2d 645 (1951) ; Coulter v. American Employers’ 
Ins. Co., 333 Ill. App. 631, 78 N.E. 2d 131 (1948) ; Spurlock 
v. Boyce-Harvey Machinery, 90 So. 2d 417 (La. App. 1956) ; 
Turtletaub v. Hardware Mut. Casualty Co., 26 N.J.M. 316, 
62 A. 2d 830 (1948); Bobier v. National Casualty Co., 
143 Ohio St. 215, 54 N.E. 2d 798 (1944); American Em- 
ployers’ Ins. Co. v. Brock, 215 S.W. 2d 370 (Tex. Civ. App. 
1948). 


Under the ‘‘complete operation’’ rule, it is plain beyond 
peradventure that the fatal accident in this case is within 
the coverage of appellant’s standard automobile liability 
policy. The unloading operation began when the Old 
Dominion crane lifted the first steel beam from the insured 


truck, and it was not complete until the last beam had been 
deposited in the position designated by Heron Todd. The 
fact that one or more of the beams may have come to rest 
temporarily during the course of this operation is com- 
pletely immaterial. 


Appellant asserts that the issue in this case is whether 
appellees were engaged in ‘‘unloading’’ or ‘‘bridge build- 
ing’’ when the fatal accident occurred. It urges that the 
two activities are mutually exclusive, and that since ap- 
pellees were concededly ‘‘bridge building’’ they must have 
finished ‘‘unloading.’’ The fallacy of this syllogism lies 
in its major premise. ‘‘Unloading’’ the Park Transfer 
truck was an integral part of the ‘‘bridge building”’ process, 
and appellees could and did engage in both activities simul- 
taneously. The real issue is whether they were engaged 
in both simultaneously when the fatal accident occurred. 


Appellant seeks to compel a negative answer to this 
question by a literal application of the ‘‘coming to rest’’ 





12 


rule. It is apparently willing to concede that its policy 
would cover this case if the steel beam in question had 
not come to rest temporarily before the fatal accident 
occurred. It contends, however, that the unloading opera- 
tion terminated when the first beam came to rest tempo- 
rarily on the new structure. At page 13, for example, 
appellant’s brief states: 


‘‘When the chain from the first crane was removed 
from the beam, the ‘unloading’ of the beam was com- 
pleted. ... 


‘‘Delivery was completed when the first crane released 
its chain from the mid-point of the beam as it lay 
across the new bridge structure.’’ 


This position is reiterated at pages 18-19 of appellant’s 
brief : 


‘<The use or operation of the truck, within the mean- 
ing of the policy, was terminated when the beam was 
deposited across the bridge structure by the first 
crane... ”’ 


Of course, appellant’s position is nothing more nor less 
than the minority ‘‘coming to rest’’ rule in its narrowest 
and most literal form. When appellant suggests that this 
position is likewise supported by the ‘‘complete operation’’ 
rule, it is unable to cite a single authority so holding. 
The ‘‘complete operation’’ rule was formulated to avoid 
the result urged by appellant in this case. Virtually all 
of the ‘‘complete operation’’ cases involve objects which 
came to rest temporarily before the accident in question 
occurred, and in all of these cases the courts held that 
unloading was still in progress when the accident occurred. 
The Raffel and Wheeler cases are particularly apposite, 
because they both involved heavy objects which came to 
rest temporarily while the insured’s employees sought 
assistance in moving them to the position designated by 
the customer. The overwhelming weight of authority is 
thus squarely opposed to appellant’s position. 
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As a matter of fact, it is plain that even under the 
‘“‘coming to rest’’ rule the unloading operation was still 
in progress at the moment of the fatal accident in this 
ease. The few jurisdictions which follow this rule are 
noticeably reluctant to rely upon mere cessation of move- 
ment as terminating the unloading process. They seem 
to require some additional factor before holding that un- 
loading is complete. Indeed, the rule might more accu- 
rately be described as the ‘‘coming to rest plus’’ rule. In 
the Stammer case, for example, the court stated that the 
unloading operation does not come to an end until ‘‘the 
material which has been unloaded from the automobile has 
plainly started on its course to be delivered by other power 
and forces independent of the automobile and the actual 
method of unloading. . .’’ 226 Wis. at 352-353, 276 N.W. 
at 631. In the Hardware case, the Supreme Court of 
Wisconsin went on to hold that the unloading operation 
may be in progress although the goods are stationary, pro- 
vided that no time has ‘‘needlessly elapsed’’ between the 
various stages of the operation. 264 Wis. at 234, 58 N.W. 
2d at 648. 


Here the beam clearly had not ‘‘started on its course 
to be delivered by other power and forces independent of 
the automobile and the actual method of unloading,’’ be- 
cause it was still being delivered in part by the very agency 
which lifted it from the vehicle, namely, the Old Dominion 
crane. Moreover, no time had ‘‘needlessly elapsed’’ be- 
tween the movement of this beam by the Old Dominion 
crane alone and its subsequent movement by the two cranes 
together. These factors impelled the trial judge to con- 
clude that the unloading operation was still in progress even 
under the ‘‘coming to rest’’ rule. 


Certainly this case illustrates the fallacy of a more 
literal application of the ‘‘coming to rest’’ rule. Whether 
an article comes to rest before it is deposited in the position 
designated for delivery is in general an adventitious cir- 
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cumstance. Normally the employees of the insured unload 
the vehicle in the most convenient manner, which varies 
from case to case and may or may not involve putting the 
goods down temporarily in the course of the unloading 
process. Here, for example, the first beam came to rest 
before it was deposited in the final position designated by 
Heron Todd, but there is no reason to suppose that all or 
any of the remaining beams came to rest before reaching 
their final destinations. The decision to put the first beam 
down temporarily, moreover, was not made by Park Trans- 
fer or by any of the parties hereto. It would be absurd 
to condition the coverage of an insurance contract upon 
a circumstance so fortuitous and so completely beyond 
the control of the contracting parties. 


It should also be noted that appellant’s strict construc- 
tion of the ‘‘coming to rest’’ rule is entirely unsuited to 
cases involving multiple trips in a single unloading opera- 
tion. If, as appellant contends, unloading ceased when the 
first beam was set down temporarily on the new structure, 
what were appellees’ cranes doing when they removed the 
remaining beams from the truck? If the decedent had 
been killed while the cranes were swinging back toward 
the Park Transfer truck to pick up the second beam, 
would appellant’s policy afford protection? Both the 
Tighe and Wagmam cases involved precisely this problem, 
and in both cases the courts held that the individuals who 
were returning for more articles were engaged in loading 
and unloading. 


Under appellant’s theory, on the other hand, ‘‘unload- 
ing’’ would cease when each beam was set down outside of 
the vehicle and begin when another beam was removed 
from the vehicle. Insurance coverage would thus flash on 
and off as the operation progressed. The absurdity of 
this result was recognized by the trial judge, who stated in 
his memorandum (App. 23) : 


‘*Purther, it is clear from the stipulation of facts 
that the parties did not contemplate a series of trans- 
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actions, each complete with the unloading of each 
beam, but rather that the parties must have had in 
mind the unloading of the beams in a continuous 
operation.’’ 


Strong considerations of public policy, moreover, sup- 
port appellees’ position herein. The stipulation of fact 
in this case states that the beam was placed on the new 
structure by the Old Dominion crane ‘‘because the super- 
visory personnel of Heron Todd believed that the Old 
Dominion crane could not continue to move the beam alone 
without coming into contact with certain wires suspended 
over the construction site’? (App. 20). In other words, 
the beam was placed upon the new structure temporarily 
in an effort to avoid the type of accident which later 
occurred. Certainly this Court should be most reluctant 
to hold that appellees deprived themselves of insurance 
coverage by taking precautions for the safety of others, 
no matter how ineffectual later events may prove those 


precautions to have been. 


Finally, appellees invoke the time-honored principle that 
any ambiguity in an insurance policy must be resolved 
against the insurer. Buchanan v. Massachusetts Protec- 
tive Association, 96 U.S. App. D.C. 144, 223 F. 2d 609 
(1955), cert. denied 350 U.S. 843; Phoenix Mut. Life Ins. 
Co. v. Flynn, 83 U.S. App. D.C. 381, 171 F. 2d 982 (1948). 
This rule is particularly applicable where, as here, the 
clause in question forms part of a standard policy and 
has remained unchanged for many years. The insurance 
carriers and their counsel have long been aware of the 
innumerable decisions construing the ‘‘loading and unload- 
ing’’ clause to embrace the ‘‘complete operation’’ of re- 
moving the goods from insured vehicles. If these decisions 
did not represent the true intention of the carriers, they 
would certainly have rewritten the ‘‘loading and unload- 
ing’’ clause. Under these circumstances, it is particularly 
appropriate to resolve any doubts concerning coverage 





16 


in appellees’ favor. The courts have frequently so held 
in eases involving the interpretation of this clause. Cf. 
Raffel v. Travelers Indemnity Co., supra, 141 Conn. at 392, 
106 A. 2d at 718; American Employers’ Ins. Co. v. Brock, 
supra, 215 S.W. 2d at 373. 


II. The “Unloading” of an Insured Vehicle Was a Direct and 
Proximate Cause of the Fatal Accident 


The insurance policy involved in this case protected 
appellees against liability for claims ‘‘arising out of the 
ownership, maintenance, or use’’ of the insured vehicles. 
The term ‘‘use’’ is defined to include ‘‘loading and unload- 
ing.’”’ The policy, therefore, protects against liability for 
claims ‘‘arising out of’’ the unloading of the insured 
vehicles. It is thus apparent that protection exists only 
if there is a causal nexus between the unloading and the 
accident upon which the claim is based. Absent such causal 
nexus, the courts have held that claims are not within the 
coverage of the policy. 


It would be hard to imagine a more direct and proximate 
causal relationship than that between the operation of 
appellees’ cranes and the fatal accident in this case. If 
these cranes were engaged in ‘‘unloading’’ at the moment 
of the accident, it is clear beyond cavil that the ‘‘unloading”’ 
was the direct and proximate cause of the accident. 


Appellant’s argument that the requisite causal connection 
did not exist is nothing more nor less than another form 
of its argument that unloading had ceased prior to the 
accident. It does not suggest that the direct and proxi- 
mate cause of the accident was anything other than the 
operation of the cranes. It merely urges that the cranes 
were no longer engaged in unloading when the accident 
occurred, and hence that unloading was not a direct and 
proximate cause of the accident. 


The sole issue in this case is thus whether appellees’ 
cranes were ‘‘unloading’’ the insured truck when the acci- 
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dent occurred. Authorities dealing with the necessity of 
a causal connection between the unloading and the accident 
are consequently inapposite. The cases cited in the third 
and fourth section of appellant’s argument are for this 
reason not in point. 


Under the authorities cited in the preceding section 
of this brief, it is clear that appellees were unloading an 
insured vehicle at the moment of the fatal accident. It is 
likewise clear that this accident was one ‘‘arising out of”’ 
the unloading process, and appellees have consequently 
satisfied both of the conditions precedent to protection 
under appellant’s policy. 


CONCLUSION 


For the foregoing reasons, this appellee respectfully 
submits that the judgment of the court below should be 
affirmed. 


Epwarp BENNETr WILLIAMS 
Acnes A. NEL 
1000 Hill Building 
Washington 6, D. C. 
Counsel for appellee 
Old Dominion Hoisting 
Service 








